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CONGRESS HOVES
10 CURB JUSTICES

Challenges Power to Change

Rules Without Legislation
NYEWﬁRREN WEAVER Jr.
Special to The New York es

WASHINGTON, Jan. 31 —
Congress took the first step
today to challenge the Supreme
Court’s authority to order
basic changes .in the nation’s
criminal justice system without
legislation.

The Senatee Judiciary Com-
mittee, moving with unusual
speed, unanimously cleared for
floor action a measure post-
poning for at least two years
the effective date of a mnew
set of rules of evidence the
high court promulgated two
months ago. )

Senator Sam J. Ervin Jr,
 Democrat of North Carolina,
- sponsor of the delaying action,
has been assured by the Senate
Democratic leadership that it
will come to a floor vote within
a week, Little opposition is
expected, partly because a
major. issue of legislative-
branch, prerogative is involved.
~ Next week, the House Judi-
~ ciary Committee willy open
hearings on the 40-page evi-
dence :code that the Supreme
‘Court approved by an 8-to-1
. vote. The committee will ex-
plore whether the Court can
go beyond revising procedure
to rewrite legal substance
without giving Congress any-
:thing more tan veto power.

Controversial Provisions

Before the controversy is

over, the Supreme Court may|

be called upon to decide a test
case that hinges on the validity
of its own rules and whether
the = justices exceeded their

power in approving them. Some|

_private and abolishing the'; {ra-
--ditional . privilege of private

and patients. -

" the law that gave the justices
authority to set procedural
. rules, Congress has, 90 days
from the time it receives.the|,

. authority.

authorities believe such a gov-

ernmental collision is now all
but ,,ing\;itgble.,*‘., o |
© Among " dontroversial provi-
sions of the new evidence.code
are those creating a new se-
crets of state” classification
for keeping Government papers

communication between ‘hus-
bands' and wives and doctors

On Nov. 20, the Supreme
Court announced its approval
of the new code for s gaderal
courts, the first evEy wrafted.
It was based largely on a sgven-
vear study by a committee of
ithe United States Judicial
Conference, the administrative
agency of the Federal court
system.

The Court specified that the
new code would go into effect
automatically on July 1. Under

proposed changes to veto them.
Basis of Dissent

The dissenter in the 8-to-1

vote was Justice William 0.

Douglas, who said  his .col-

leagues were exceeding their

The 90-day veto period ‘Has

:.not begun to run becduse Chief|.
+ Justice Warren E. Burgerihas)'

not yet officially submitted the

code to Congress. He was- pres
pared:.to send it across Capitol|.

Hill when Congress convened
early this month but was re-
‘portedly dismayed by newspa-
per accounts of impending op-
position. ot S

g chapces and postpone the:ef-
fective date of all the rules

- until the end of the 934 Con-

‘merous substantjal changés:in

Although the Court is the

Prep

official=sponsor-of-the=evidence

. ‘code, none, of its members is
scheduled ¥6 “testify “wEimhe|
House "hearings. Traditionglly,

the constitutional doctrine of
separation of powers prevents
such exchanges of information
and viewpoint.

- Congress has never attempt-
ed before to block:rules prom-
ulgated by the Supreme Court,
and the entire subject is cloud-
ed with legal uncertainty. .

Partial Veto Uncertain

Né one knows whether Con-
sress must veto the entire code

or can.disapprove sections sep-|-

arately. The authorities differ
as to whether both the Senate
-and the House must disapprove
to. constitute a veto ‘or wheth-
er action by one house is suf-
ficient. H
There is general agreemeént,
however, that Congress could
let*the new rules to into effect
autematically and then pass
leglslatio-p changing Them. Sen-
ator Ervin prefers to takerno

gress, or about December,*1974.

Few in Congress -challénge
the :Court’s right to make-pro-
cedural rules for the Federal
courts, determining, for egzm-
ple, how many days are ai-
lowed for filing certain papers. |,
But some .critics complain that|

thel propesed-code makes nu.|

the mights of defendants, with-
out! the btnefit of any  ofthe
publie—hearings, debate or
amendments -process Congress
would normally. provide for
such material. '
e
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