
E
xcerpts F

rom
 R

uling D
enying Injunction A

gainst W
ashington P

ost 
S

pecial S
o T

he N
ew

 Y
ork T

im
es 

W
A

S
H

IN
G

T
O

N
, Ju

n
e 2

1
-- 

F
o
llo

w
in

g
 a

re excerp
ts fro

m
 

a transcript of the oral ruling 
today 

by 
Judge 

G
erhard A

. 
G

esell refusing 
to

 g
ra

n
t a

n
 

injunction against publication 
of 

classified P
entagon docu-

m
ents 

in
 T

h
e W

a
sh

in
g
to

n
 

P
ost: 
T

h
e
 c

o
u
rt fin

d
s th

a
t th

e
 

d
o
cu

m
en

ts in
 q

u
estio

n
 in

-
clu

d
e m

aterial in
 th

e p
u
b
lic 

d
o
m

ain
 an

d
 o

th
er m

aterial 
th

a
t w

a
s to

p
 se

c
re

t w
h
e
n
 

w
rite

n
 lo

n
g
 a

g
o
 b

u
t n

o
t 

clearly
 sh

o
w

n
 to

 b
e su

ch
 at 

th
e p

resen
t tim

e. T
h
e co

u
rt 

further finds that publication 
of the docum

ents in 'the large 
m

ay interfere w
ith the ability 

of the D
epartm

ent of S
tate in 

the conduct of delicate nego-
tiatio

n
s n

o
w

 in
 p

ro
cess o

r 
co

n
tem

p
lated

 fo
r th

e fu
tu

re, 
w

h
eth

er th
ese n

eg
o
tiatio

n
s 

in
v
o
lv

e S
o
u
th

east A
sia o

r 
other areas of the w

orld. 
T

h
u
s w

as n
o
t so

 m
u
ch

 b
e-

c
a
u
se

 o
f a

n
y
th

in
g
 in

 th
e
 

d
o
cu

m
en

ts, th
em

selv
es, b

u
t 

rath
er resu

lts fro
m

 th
e fact 

th
at it w

ill ap
p
ear to

 fo
reig

n
 

g
o
v
ern

m
en

ts th
at th

is G
o
v
-

ernm
ent is unable to prevent 

'publication of actual G
overn-

m
en

t co
m

m
u
n
icatio

n
s w

h
en

 
a leak

 su
ch

 as th
e p

resen
t 

o
n
e o

ccu
rs, M

an
y
 o

f th
ese 

g
o
v
ern

m
en

ts h
av

e d
ifferen

t 
sy

stem
s th

an
 o

u
r o

w
n
 an

d
 

can do this; and they censor. 
T

h
e p

ro
b
lem

 raised
 in

 th
is 

instance is particularly acute 
b
ecau

se tw
o
 m

ajo
r p

ap
ers 

are involved and the volum
e 

o
f th

e
 m

a
te

ria
l le

a
k
e
d
 is 

great. 
T

h
ere h

as b
een

 so
m

e ad
-

v
erse reactio

n
 in

 certain
 fo

r-
eig

n
 co

u
n
tries, th

e d
eg

ree  

an
d
 sig

n
ifican

ce o
f w

h
ich

 
c
a
n
n
o
t n

o
w

 b
e
 m

e
a
su

re
d
 

ev
en

 b
y
 o

p
in

io
n
 testim

o
n
y
. 

N
o
 c

o
n
te

m
p
o
ra

ry
 tro

o
p
 

m
ovem

ents are involved, nor 
is th

ere an
y
 co

m
p
ro

m
isin

g
 

of our intelligence. 
O

n the other hand, it is ap-
p
aren

t fro
m

 d
etailed

 affid
a-

v
its th

at o
fficials m

ak
e u

se 
of classified data on frequent 
occasions in dealing w

ith the 
p
ress an

d
 th

at th
is situ

atio
n
 

is n
o
t u

n
u
su

al ex
cep

t as to
 

the volum
e of papers involved. 

T
h
e C

o
u
rt o

f A
p
p
eals ap

-
p
aren

tly
 felt th

at th
e q

u
es-

tio
n
 o

f irre
p
a
ra

b
le

 in
ju

ry
 

should be considered; that is, 
th

e co
u
rt sh

o
u
ld

 w
eig

h
 th

e 
eq

u
ities o

f th
e situ

atio
n
 in

 
th

e trad
itio

n
al m

an
n
er; an

d
 

th
is co

u
rt b

as attem
p
ted

 to
 

d
o
 so

. T
h
is req

u
ires a w

o
rd

 
w

ith
 resp

ect to
 th

e classifi-
cation process. 

P
roof R

equired 
T

h
ere is n

o
 sh

o
w

in
g
 th

at 
in

 th
is in

sta
n
c
e
 th

e
re

 w
a
s 

an
y
 effo

rt m
ad

e b
y
 th

e G
o
v
-

ern
m

en
t to

 d
istin

g
u
ish

 to
p
 

secret an
d
 o

th
er m

aterial, to
 

sep
arate th

e tw
o
, o

r, in
d
eed

, 
to

 m
ak

e an
y
 effo

rt o
n
ce th

e 
publication w

as com
pleted, to 

determ
ine the degree, the na-

tu
re o

r th
e ex

ten
t o

f th
e sen

-
sitiv

ity
 w

h
ich

 still ex
isted

 in
 

1968 or for that m
atter exists 

at th
e p

resen
t tim

e. 
A

t th
e clo

se o
f th

e arg
u
-

m
en

t to
d
ay

, th
e G

o
v
ern

m
en

t 
stated

 it w
as en

g
ag

ed
 in

 d
e-

classify
in

g
 so

m
e o

f th
e m

a-
terial an

d
 req

u
ested

 tim
e to

 
com

plete, 
th

is p
ro

cess w
ith

 
th

e th
o
u
g
h
t th

at p
erm

issio
n
 

w
ould then perhaps be given 

to
 T

h
e P

o
st to

 p
u
b
lish

 w
h
at 

is u
ltim

ately
 d

eclassified
 o

u
t 

o
f th

e w
h
o
le. 

T
h
e v

o
lu

m
es stretch

 b
ack

  

o
v
er a p

erio
d
 w

ell in
to

 th
e 

early
 fo

rties. T
h
e criteria o

f 
to

p
 secret are clear, an

d
 th

e 
G

overnm
ent has not present-

ed
, as it m

u
st o

n
 its b

u
rd

en
, 

an
y
 sh

o
w

in
g
 th

at th
e d

o
cu

-
m

e
n
ts a

t th
e
 p

re
se

n
t tim

e
 

an
d
 in

 th
e p

resen
t co

n
tex

t 
are to

p
 secret. 

T
h
e
re

 is n
o
 p

ro
o
f th

a
t 

there w
ill be a definite break 

in
 d

ip
lo

m
atic relatio

n
s, th

at 
there w

ill be an arm
ed attack 

o
n
 th

e
 U

n
ite

d
 S

ta
te

s, th
a
t 

there w
ill be an arm

ed attack 
o
n
 an

 ally
, th

at th
ere w

ill b
e 

a
 w

a
r, th

a
t th

e
re

 w
ill b

e
 a

 
co

m
p
ro

m
ise o

f m
ilitary

 o
r 

defense plans, a com
prom

ise 
of intelligence operations, or 
a co

m
p
ro

m
ise o

f scien
tific 

an
d
 tech

n
o
lo

g
ical m

aterials. 
D

ebate O
ften V

itriolic 
T

he G
overnm

ent has m
ade 

a
 re

sp
o
n
sib

le
 a

n
d
 e

a
rn

e
st 

a
p
p
e
a
l d

e
m

o
n
stra

tin
g
 th

e
 

m
an

y
 w

ay
s in

 w
h
ich

 its ef-
fo

rts p
articu

larly
 in

 d
ip

lo
-

m
acy w

ill not only be em
bar-

rassed
 b

u
t co

m
p
ro

m
ised

 o
r 

p
erh

ap
s th

w
arted

. In
 co

n
-

sid
erin

g
 irrep

arab
le in

ju
ry

 to
 

-th
e U

n
ited

 'S
tates, h

o
w

ev
er, 

it sh
o
u
ld

 b
e o

b
v
io

u
s th

at th
e 

in
terests o

f th
e G

o
v
ern

m
en

t 
a
re

 in
se

p
a
ra

b
le

 fro
m

 th
e
, 

p
u
b
lic

 in
te

re
st. T

h
e
se

 a
re

 
o
n
e
 a

n
d
 th

e
 sa

m
e
 a

n
d
 th

e
 

p
u
b
lic in

terest m
ak

es an
 in

-
sisten

t p
lea fo

r p
u
b
licatio

n
. 

T
h
is w

a
s re

p
re

se
n
te

d
 n

o
t 

o
n
ly

 in
 th

e elo
q
u
en

t state-
m

en
ts o

f C
o
n
g
ressm

an
 E

ck
-

h
art, w

h
ich

 th
e co

u
rt fo

u
n
d
 

p
ersu

asiv
e, sp

eak
in

g
 o

n
 b

e-
half of A

m
icus C

uriae, but it 
also w

as apparently from
 the 

co
n
ten

ts in
 w

h
ich

 th
is situ

a-
tion presents itself. 

E
q
u
ity

 d
eals w

ith
 realities 

an
d
 n

o
t so

lely
 w

ith
 ab

stract  

p
rin

cip
les. A

 w
id

e-ran
g
in

g
, 

long-standing and often vitri-
o
lic d

eb
ate h

as b
een

 tak
in

g
 

p
lace in

 th
is co

u
n
try

 o
v
er 

th
e V

ietn
am

 co
n
flict. T

h
e 

controversy transcends party 
lin

e
s a

n
d
 th

e
re

 a
re

 m
a
n
y
 

sh
ad

es an
d
 d

ifferen
ces o

f 
o
p
in

io
n
. T

h
u
s th

e p
u
b
lica-

tio
n
s en

jo
in

ed
 b

y
 th

e C
o
u
rt 

o
f A

p
p
eals co

n
cern

 an
 issu

e 
o
f p

aram
o
u
n
t p

u
b
lic im

p
o
rt-

ance, affecting m
any aspects 

o
f g

o
v
ern

m
en

tal actio
n
 an

d
 

existing and future policy. 
T

here has, m
oreover, been 

a g
ro

w
in

g
 an

tag
o
n
ism

 b
e-

tw
een

 th
e ex

ecu
tiv

e b
ran

ch
 

an
d
 certain

 elem
en

ts o
f th

e 
p
ress. T

h
is h

as serio
u
s im

-
plications for the stability of 
o
u
r d

em
o
cracy

. C
en

so
rsh

ip
 

at th
is stag

e raises d
o
u
b
ts 

a
n
d
 ru

m
o
rs th

a
t fe

e
d
 th

e
 

fires o
f d

istru
st. 

A
djustm

ent R
uled O

ut 
O

ur dem
ocracy depends for 

its fu
tu

re o
n
 th

e in
fo

rm
ed

 
w

ill o
f th

e m
ajo

rity
, an

d
 it 

is th
e p

u
rp

o
se an

d
 effect o

f 
th

e F
irst A

m
en

d
m

en
t to

 ex
-

p
o
se to

 th
e p

u
b
lic th

e m
ax

i-
m

um
 am

ount of, inform
ation 

o
n
 w

h
ich

 so
u
n
d
 ju

d
g
m

en
t 

c
a
n
 b

e
 m

a
d
e
 b

y
 th

e
 e

le
c
-

to
ra

te
. T

h
e
 e

q
u
itie

s fa
v
o
r 

d
isclo

su
re, n

o
t su

p
p
ressio

n
. 

N
o
 o

n
e can

 m
easu

re th
e ef-

fects o
f ev

en
 a m

o
m

en
tary

 
delay. 

G
iven these circum

stances, 
th

e co
u
rt fin

d
s it is still in

 
th

e sam
e p

o
sitio

n
 th

at it w
as 

in w
hen it denied the request 

fo
r a tem

p
o
rary

 restrain
in

g
 

order. T
here is presented the 

raw
 question of a conflict be-

tw
een

 th
e F

irst A
m

en
d
m

en
t 

and the genuine deep concern 
of responsible officials in our 
G

o
v
ern

m
en

t as to
 im

p
lica-

tio
n
s b

o
th

 im
m

ed
iate an

d
  

lo
n
g
-ran

g
e o

f th
is b

reach
 o

f 
confidentiality. 

In
 in

terp
retin

g
 th

e F
irst 

A
m

endm
ent, there is no basis 

u
p
o
n
 w

h
ich

 th
e co

u
rt m

ay
 

adjust it to accom
m

odate the 
d
esires o

f fo
reig

n
 g

o
v
ern

-
m

en
ts d

ealin
g
 w

ith
 o

u
r d

ip
-

lo
m

ats, n
o
r d

o
es th

e F
irst 

A
m

en
d
m

en
t g

u
aran

tee o
u
r 

d
ip

lo
m

ats th
at th

ey
 can

 b
e 

p
ro

tected
 ag

ain
st eith

er re-
sponsible or irresponsible re-
porting. 

T
h
e F

irst A
m

en
d
m

en
t in

 
this case prohibits a prior re-
strain

t o
n
 p

u
b
licatio

n
. A

c-
co

rd
in

g
ly

, o
n
 th

e issu
e o

f 
lik

ely
 su

ccess o
n
 th

e m
erits 

w
h
ich

 is p
resen

ted
 in

 an
y
 

prelim
inary injunction appli-

catio
n
, th

e co
u
rt h

as co
n
-

cluded there is no likelihood 
of success. 

T
h
ere is n

o
t h

ere a sh
o
w

-
in

g
 o

f an
 im

m
ed

iate g
rav

e 
th

reat to
 th

e n
atio

n
al secu

-
rity

 w
h
ich

 in
 clo

se an
d
 n

ar-
row

ly-defined circum
stances 

w
o
u
ld

 ju
stify

 p
rio

r restrain
t 

on publication. 
T

he G
overnm

ent has failed 
to

 m
eet its b

u
rd

en
 an

d
 w

ith
-

o
u
t th

at b
u
rd

en
 b

ein
g
 m

et, 
the F

irst A
m

endm
ent rem

ains 
su

p
rem

e. A
n
y
 effo

rt to
 p

re-
serv

e th
e statu

s q
u
o
 u

n
d
er 

th
ese circu

m
stan

ces w
o
u
ld

 
b
e co

n
trary

 to
 th

e p
u
b
lic in

-
terest. A

ccordingly, the G
ov-

ern
m

en
t's p

ray
er fo

r a p
re-

lim
inary injunction is denied. 

I h
av

e sig
n
ed

 an
 o

rd
er to

 
that effect •in order to facili-
tate ap

p
eal b

y
 th

e U
n
ited

 
S

tates. I w
ill state n

o
w

 o
n
 

the record that the court w
ill 

not under any circum
stances 

g
ran

t a stay
. 
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