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e o
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a
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In

 th
e 1

6
2
0
's a n

ew
sp

ap
er 

publisher in E
ngland w

as sent 
to

 jail fo
r p

rin
tin

g
 w

ith
o
u
t a 

license. In the 1640's another 
p
u
b
lish

er w
as jailed

 fo
r "in

-
terp

retin
g
" a sp

eech
 m

ad
e in

 
P

arliam
ent. 

T
h
e first A

m
erican

 n
ew

s-
p
ap

er d
ied

 in
 1

6
9
0
, o

n
ly

 o
n
e 

issu
e o

ld
; its p

u
b
lish

er, lik
e 

h
is p

red
ecesso

rs in
 L

o
n
d
o
n
, 

had failed to get the C
row

n's 
p
erm

issio
n
 to

 say
 th

e th
in

g
s 

h
e w

an
ted

 to
 say

. 
B

u
t so

m
e
w

h
e
re

 a
ro

u
n
d
 

1700 a new
 theory developed, 

seeping into the com
m

on law
 

of E
ngland and then A

m
erica. 

T
o laym

en it w
as "freedom

 of 
th

e p
ress"; to

 law
y
ers it w

as 
"fre

e
d
o
m

 fro
m

 p
rio

r re
-

strain
ts." 

W
hat it m

eant, in A
m

erica 
at least, fro

m
 th

e tim
e it w

as 
in

co
rp

o
rated

 in
to

 th
e F

irst 
A

m
en

d
m

en
t o

f th
e C

o
n
stitu

-
tio

n
, w

as th
at n

ew
sp

ap
ers 

could go to press w
ith a story 

w
ith

o
u
t first g

o
in

g
 to

 th
e
 

g
o
v
ern

m
en

t fo
r a p

erm
it. In

 
practice, this m

eans that gov-
e
rn

m
e
n
t h

a
s m

o
v
e
d
 a

fte
r 

publication, not 'before. 
T

h
e b

attles b
etw

een
 p

ress 
an

d
 g

o
v
ern

m
en

t co
n
tin

u
ed

, 

b
u
t, in

 re
c
e
n
t y

e
a
rs e

sp
e
-

cially
, th

ey
 m

o
stly

 in
v
o
lv

ed
 

m
ore peripheral issues. M

ust 
a
 n

e
w

s
m

a
n
 re

v
e
a
l h

is
 

so
u
rc

e
s?

 H
o
w

 m
u
c
h
 o

f a
 

trial can
 a rep

o
rter rep

o
rt? 

M
ay

 a n
ew

sp
ap

er b
e co

n
-

victed of libel if it has, w
ith-

o
u
t m

alice, m
isrep

o
rted

 a 
politician's speech? 

T
h
e d

o
ctrin

e o
f p

rio
r re-

stra
in

ts h
a
d
 b

e
e
n
 a

 lo
n
g
 

tim
e
 in

 th
e
 m

a
k
in

g
, a

n
d
 

u
n
til T

u
esd

ay
's su

it b
y
 th

e 
Ju

stice D
ep

artm
en

t ag
ain

st 
T

h
e N

ew
 Y

o
rk

 T
im

es, th
e 

d
o
c
trin

e
 h

a
d
 b

e
e
n
 p

re
tty

 
m

u
ch

 tak
en

 fo
r g

ran
ted

. 
"It's th

e ru
le," say

s T
o
m

 
E

m
erso

n
, p

ro
fesso

r at Y
ale 

L
aw

 S
ch

o
o
l an

d
 an

 ex
p
ert 

o
n
 th

e d
o
ctrin

e. "E
x
cep

t in
 

cases of obscene m
ovies, the 

application of the doctrine to 
th

e
 p

re
ss h

a
s 

alw
ays 

been 
considered certain." 

D
uring w

artim
e, to be sure, 

th
ere is alw

ay
s a g

reat d
eal 

o
f c

e
n
so

rsh
ip

. I3
u
t in

 th
is 

co
u
n
try

 it h
as o

ften
 b

een
, to

 
so

m
e ex

ten
t, v

o
lu

n
tary

. T
h
e 

rep
o
rter filin

g
 fro

m
 th

e fro
n
t 

m
u
st sen

d
 h

is co
p
y
 th

ro
u
g
h
 

th
e
 A

rm
y
 c

e
n
so

r, b
u
t th

e
 

n
ew

sp
ap

er's h
o
m

e o
ffice, o

n
 

its o
w

n
, refrain

s fro
m

 p
rin

t-
in

g
 c

e
rta

in
 in

fo
rm

a
tio

n
 it 

m
ight have. 

T
h
is is d

o
n
e g

en
erally

 fo
r 

fairly
 o

b
v
io

u
s reaso

n
s: th

e 
n
e
w

sp
a
p
e
r o

f a
 p

o
rt c

ity
, 

sa
y
, d

o
e
s n

o
t w

rite
 a

b
o
u
t 

sp
ecific tro

o
p
 m

o
v
em

en
ts 

fro
m

 th
at p

o
rt b

ecau
se th

e 
in

fo
rm

atio
n
 m

ig
h
t h

elp
 th

e 
enem

y. 

A
ctions C

riticized 
A

nd w
hen the G

overnm
ent 

h
as d

isap
p
ro

v
ed

 o
f a n

ew
s-

p
ap

er's w
ar co

v
erag

e, its re-
sp

o
n
se

 h
a
s u

su
a
lly

 c
o
m

e
 

after th
e fact: in

 V
ietn

am
, 

fo
r in

sta
n
c
e
, a

 fe
w

 c
o
rre

-
sp

o
n
d
e
n
ts h

a
v
e
 lo

st th
e
ir 

press credentials for violating 
certain

 restrictio
n
s o

n
 in

fo
r-

m
ation. 
A

t tim
es the G

overnm
ent's 

a
c
tio

n
, e

v
e
n
 o

f th
is k

in
d
, 

h
as b

ro
u
g
h
t g

reat criticism
. 

D
u
rin

g
 th

e C
iv

il W
ar, tw

o
 

N
ew

 Y
o
rk

 p
ap

ers w
ere su

s-
p
en

d
ed

 fo
r a few

 d
ay

s fo
r 

p
u
b
lish

in
g
 a false P

resid
en

-
tial p

ro
clam

atio
n
 ab

o
u
t th

e 
d
ra

ft a
n
d
 fiv

e
 p

a
p
e
rs lo

st 
th

eir p
o
stal p

riv
ileg

es after 
a F

ed
eral g

ran
d
 ju

ry
 h

ad
 d

e-
cid

ed
 th

ey
 w

ere "reb
el sy

m
-

pathizers."  
In W

orld W
ar II there w

ere 
tw

o
 fa

m
o
u
s in

c
id

e
n
ts in

 
w

hich new
spapers disagreed 

w
ith

 th
e U

n
ited

 S
tates G

o
v
-

ernm
ent. T

he first cam
e w

hen 

T
he C

hicago T
ribune reported 

th
at a secret Jap

an
ese co

d
e 

h
ad

 b
een

 b
ro

k
en

. T
h
e G

o
v
-

ernm
ent threatened to jail the 

p
u
b
lish

er b
u
t d

id
 n

o
t. 

L
ater, T

he C
hicago T

ribune 
and several other new

spapers 
p
rin

ted
 an

 article estim
atin

g
 

th
e size an

d
 stren

g
th

 o
f th

e 
Jap

an
ese fleet; a g

ran
d
 ju

ry
 

w
as told to determ

ine w
hether 

th
e
 p

a
p
e
rs h

a
d
 u

se
d
 c

o
n
-

fid
en

tial in
fo

rm
atio

n
. W

h
en

 
the grand jury decided no law

 
h
ad

 b
een

 b
ro

k
en

, th
e case 

w
as d

ro
p
p
ed

. 
T

he G
overnm

ent never ex-
plained the reasoning behind 
its actio

n
s in

 th
ese cases. 

B
u
t w

h
at th

e cases d
id

 d
o
, 

p
e
rh

a
p
s m

ista
k
e
n
ly

, w
a
s 

stren
g
th

en
 th

e feelin
g
 th

at 
the doctrine of prior restraints 
—

 in
 w

h
ich

 th
e g

o
v
ern

m
en

t 
m

o
v
es ag

ain
st a p

ap
er after 

it h
as p

rin
ted

 a sto
ry

, rath
er 

th
an

 b
efo

re —
 w

as u
n
sh

ak
-

able. 
T

h
is feelin

g
 h

ad
 alread

y
 

been strengthened som
ew

hat, 
b
ack

 in
 1

9
3
1
, b

y
 a d

ecisio
n
 

of the U
nited S

tates S
uprem

e 
C

ourt involving a M
innesota 

n
e
w

sp
a
p
e
r. In

 th
a
t c

a
se

 
(N

ear v. M
inn.) the state had 

en
jo

in
ed

 a n
ew

sp
ap

er fro
m

 , 
p
u
b
lish

in
g
 certain

 articles 

ab
o
u
t lo

cal g
o
v
ern

m
en

t; it 
h
ad

 acted
 u

n
d
er a state law

 
th

a
t sp

e
c
ific

a
lly

 a
llo

w
e
d
 

such injunctions. 
T

h
e S

u
p
rem

e C
o
u
rt ru

led
 

the M
innesota statute uncon-

stitutional. It w
as an abridge-

m
en

t o
f th

e F
irst A

m
en

d
-

m
en

t g
u
aran

tee o
f freed

o
m

 
o
f th

e p
ress, th

e co
u
rt said

, 
b
ecau

se "th
e ch

ief p
u
rp

o
se 

o
f th

e g
u
aran

tee [is] to
 p

re-
vent previous restraints upon 
publication." 

If th
e articles tu

rn
ed

 o
u
t 

to
 b

e
 lib

e
lo

u
s, th

e
 th

e
o
ry

 
w

as, the person libeled cokild 
alw

ay
s su

e fo
r d

am
ag

es. 
T

he decision, how
ever, did 

leave room
 for exceptions—

am
ong them

, cases involving 
o
b
scen

ity
 o

r d
u
rin

g
 w

ar. In
 

w
artim

e, it said
 th

e G
o
v
ern

-
m

en
t w

o
u
ld

 b
e en

titled
 to

 
p
rev

en
t "o

b
stru

ctio
n
 to

 its 
recru

itin
g
 serv

ice" o
r p

u
b
li-

catio
n
 o

f th
e lo

catio
n
 o

r th
e 

n
u
m

b
er o

f tro
o
p
s. 

T
h
at is th

e lo
o
p
h
o
le, th

e 
q
u
estio

n
 o

n
 w

h
ich

 th
e case 

b
etw

een
 T

h
e T

im
es an

d
 th

e 
Ju

stice D
ep

artm
en

t d
ep

en
d
s 

—
w

h
eth

er o
r n

o
t th

is situ
a-

tion is "exceptional" enough, 
in

 th
e co

u
rt's w

o
rd

s, to
 w

ar-
ra

n
t a

 d
e
p
a
rtu

re
 fro

m
 th

e
 

e
sse

n
tia

l g
u
a
ra

n
te

e
 o

f th
e
 

F
irst A

m
endm

ent. 


