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Following are the texts of a United States Govern-
ment complaint and a United States District Court tem-
porary restraining order served on The Netti,  York Times 
Company, its officers and several of its employes yes-
terday in connection with a series of articles and docu-
ments on the Vietnam war that The New York Times 
has been publishing. Also included is the text of a 
memorandum of Iaw submitted by the Government in 
support of its petition for the restraining order. 

UNITED STATES OF AMER-
ICA, Plaintiff 

 

TIMES, WEDNESDAY, JUNE 15, 1971 

 

Times in Case Brought 
v. 

 

 

  
 

NEW YORK TIMES COMPA-
NY, ARTHUR OCHS SULZ-
BERGER, HARDING F. BAN-
CROFT, IVAN VEIT, FRANCIS 
A. COX, JAMES C. GOODALE, 
SYDNEY GRUSON, WALTER 
MATTSON, JOHN McCABE, 
JOHN MORTIMER, JAMES 
RESTON, JOHN B. OAKES, 
A. M. ROSENTHAL, DANIEL 
SCHWARZ, CLIFTON DAN-
IEL, TOM WICKER, E. W. 
KENWORTHY, FOX BU 
FIELD, GERALD GOLD, AL-
LAN M. SIEGAL, SAMUEL 
ABT, NEIL SHEEHAN and 
HEDRICK SMITH, Defendants 

The United States of Amer-
ica, by its attorney, Whitney 
North Seymour Jr., United 
States Attorney for the South-
ern District of New York, at 
the direction of the Attorney 
General of the United States, 
brings this action against the 
defendants and alleges as 
follows: 

[1]  
This Court has jurisdiction 

over the subject matter of 
this action pursuant to Title 
28, United States Code, Sec-
tion 1345. 

[2]  
This is a civil action to 

obtain an order enjoining the 
dissemination, disclosure or 
divulgence without authority 
by the defendants of official 
information classified "Top 
Secret" or "Secret" in the in-
terests of the national de-
fense under the authority 
and pursuant to the require-
ments of Executive Order 
10501 entitled "Safeguarding 
Classified Information." 

[3]  
Defendant New York Times 
Company is a corporation 

with its principal place of 
business in the City and State 
of New York and which pub-
lishes a daily 'newspaper 
'Under the title of The New 
York Times. The individual 
defendants are eMployees 
and/or officers of the afore-
mentioned company, serving 
in the following capacities: 
Arthur Ochs Sulzberger, Pres-
ident and Publisher; Harding 
F. Bancroft, Executive Vice 
President; Ivan Veit, Execu-
tive Vice President; Francis 
A. Cox, Vice President; James 
C. Goodale, Vice President, 
Sydney Gruson, Vice Presi-
dent; Walter Mattson, Vice 
President; Jblin McCabe, Vice 
President; John Mortimer, 
Vice President; James Reston, 
Vice President; John B. 
Oakes, Editorial Page Editor; 

A. M. Rosenthal, Managing 
Editor; Daniel Schwarz, Sun-
day Editor; Clifton Daniel, 
Associate Editor; Tom Wick-
er; Associate Editor. Defend-
ants Neil Sheehan, Hedrick 
Smith, E. W. Kenworthy, Fox 
Butterfield, Gerald Gold, 
Allan M. Siegal and Samuel 
Abt are employees and/or re-
porters for the aforemen-
tioned publication. 

[4]  
At a time and place and in 

a manner unknown to the 
plaintiff the defendants with-
out lawful authority obtained 
a copy of certain documents 
consisting of 47 volumes 
entitled "History of U.S 
Decision-Making Process on 
Vietnam Policy", covering the 
period 1945-1967, prepared in 
1967-1968 at the direction of 
then Secretary of Defense 
Robert McNamara and which 
is and at all times material 
herein has been classified 
"Top Secret-Sensitive," and 
the internal documents from 
which the said study was 
drawn are variously classi-
fied as "Top Secret" and 
"Secret," pursuant to the 
aforementioned Executive Or-
der 10501 as evidenced by 
the attached affidavit of J. 
Fred Buzhardt, General Coun-
sel of the United States De-
partment of Defense. 

by the Government 



[5]  

Also, at a time and place 
and in a manner unknown 
to the plaintiff the defendants 
without lawful authority ob-
tained a copy of a document 
described as a "one-volume 
command and control study 
of the Gulf of Tonkin in-
cident" dated Feb. 26, 1965, 
prepared for the Joint Chiefs 
of Staff by the Weapons Sys-
tems Evaluation Group, of the 
United States Department of 
Defense which is and at all 
times material herein has 
been classified "Top Secret" 
pursuant to the aforemen-
tioned Executive Order 
10501, as evidenced by the 
aforementioned attached affi-
davit. 

[6]  

As defined in Executive 
Order 10501"`Top Secret" in-
formation is ". . . that infor-
mation or material the de-
fense aspect of which is 
paramount, and the un-
authorized disclosure of 
which could result in excep-
tionally grave damage to the 
nation such as leading to a 
definite break in diplomatic 
relations affecting the de-
fense of the United States, 
an armed attack against the 
United States or its allies, a 
war, or the compromise of 
military or defense plans, or 
intelligence , operations, or 

scientific or technological de-
velopments vital to the na-
tional defense," and "Secret" 
information is defined as 

. defense information or 
material the unauthorized 
disclosure of which could re-
sult in serious damage to the 
nation, such as by jeopardiz-
ing the international relations 
of the United $tates, endan-
gering the effectiveness of a 
program or policy of vital 
importance to the national 
defense, or compromising im-
portant military or defense 
plans, scientific or technolog-
ical developments important 
to national defense, or in-
formation revealing impor-
tant intelligence operations." 

[7]  

On June 13, 1971, The New 
York Times published an 
article entitled . "Vietnam 
Archive: Pentagon Study 
Traces Three Decades of 
Growing U.S. Involvement," 
authored by defendant 
Sheehan and an article en-
titled "Vast Study of War 
Took a Year," authored by 
defendant Smith. These arti-
cles were represented to be  

the initial article in a senes 
written by defendants Shee-
han, Smith, defendant E. W. 
Kenworthy and defendant 
Fox Butterfield. The series 
was represented to be one 
reporting on [ a history of ] 
the United States' decision 
making process on Vietnam 
policy for the period 1945-
1967. The articles in the 
series and the classified doc-
uments upon which they are 
based were edited by de-
fendants Gold, Siegal, and 
Abt. Ins. the aforementioned 
article, authored by the de-
fendant Sheehan, it is assert-
ed that "most of the study. 
(described in the article as 'a 
massive study of how the 
United States went to war 
in Indochina, conducted by 
the Pentagon three years 
ago') and many of the ap-
pended documents have been 
obtained by The New York 
Times -and will be described 
and presented in a series of 
articles beginning today." It 
was also asserted in the 
June 13 issue of The New 
York Times with respect to 
the aforementioned "one-vol-
ume command and control 
study" that the Times had 
obtained a summary of that 
study. 

[8]  

On June 13 and 14, the de-
fendants have without au-
thority intentionally and 
knowingly published excerpts 
and other portions of the 
aforementioned classified de-
fense information knowing 
that,  such information had 
been classified "Top Secret" 
or "Secret" pursuant to the 
authority of Executive Order 
10501. At the time of such 
publication the said defend-
ants, and each of them, knew, 
or had reason to believe, 
that such information could 
be used to the injury of the 
United States and to the ad-
vantage of a foreign nation 
and notwithstanding such 
knowledge and belief did 
willfully communicate, de- 

liver and transmit said infor-
mation by the publication 
thereof, to persons not en-
titled to receive such infor-
mation. 

[9]  
The publication of the in-

formation published as afore-
said on June 13 and June 14, 
1971, has prejudiced the de-
fense interests of the United 
States and the publication of 
additional excerpts from the 
documents hereinbefcre re-
ferred to would further prej-
udice the defense interests 
of the United States and re-
sult in irreparable injury to 
the United States. 

[10]  

The defendants haVe pub-
licly announced their avowed 
determination to continue 
publishing excerpts and other 
portions of the aforemen-
tioned "Top Secret" or "Se-
cret" documents relating to 
the national defense and un-
less the defendants, and all 
persons in active concert and 
participation with the de-
fendants are enjoined.  from such, the national defense in-terests of the United States 
and the nation's security will 
suffer immediate and irrep-
arable harm, for which in-
jury plaintiff has no ade-
quate remedy at law. 

WHEREFORE, the plaintiff, 
the UNITED STATES OF 
AMERICA, prays: 

[1]  

That this Court enter its 
order enjoining the defend-
ants, their agents, servants 
and employees and all per-
sons acting in concert with 
them from further dissemi-
nation, disclosure or divulg-
ence of 'the information here-
tofore described in paragraphs 
4' and 5 of this complaint, or 
any excerpt, portion or sum-
mary thereof. 

[2]  

That the Court order the 
defendants and each of them 
having possession of the 
documents referred to in 
the complaint to.''' eliver said 
documents and any copies, 
excerpts, duplications or 
other tangible evidence of 
such documents to the plain-
tiff herein. 

[3]  

That this Court, pending 
the final determination of 
this cause, issue a prelimi-
nary injunction, restraining 
and enjoining the, defend-
ants in the manner and form 
aforesaid. 

[4]  
That, pending the issuance 

of the aforesaid preliminary 
injunction, this Court issue 
forthwith ' a temporary re-
straining order restraining 
and enjoining the defendants 
in the manner and form 
aforesaid and further order-
ing said defendants to de-
liver to this Court all the 
documents and materials re-
ferred to in paragraph 2 of 
the prayer herein to be held 



by this Court in camera 
pending a final order of this 
Court. 

[5] 
That this Court grant 

such other, further, and dif-
ferent relief as the Court 
may deem just and equi-
table. 

JOHN N. MITCHELL 
Attorney General 

of the United States 
WHITNEY NORTH SEYMOUR Jr. 

United States Attorney 
By: MICHAEL D. HESS 

Chief, Civil Division 

Temporary Restraining Order 

#71 Civ. 2662 

UNITED STATES OF AMER-
ICA, Plaintiff 

v. 
NEW YORK TIMES COMPA-
NY, ARTHUR OCHS SULZ-
BERGER, HARDING F. BAN-
CROFT, IVAN VEIT, FRANCIS 
A. COX, JAMES C. GOODALE, 
SYDNEY GR1JSON, WALTER 
MATTSON, JOHN McCABE, 
JOHN MORTIMER, JAMES 
RESTON, JOHN B. OAKES, 
A. M. ROSENTHAL, DANIEL 
SCHWARZ, CLIFTON DAN-
IEL, TOM WICKER, E. W. 
KENWORTHY, FOX BUT-
TERFIELD, GERALD GOLD, 
ALLAN M. SIEGAL, SAMUEL 
ABT, NEIL SHEEHAN and 
HEDRICK SMITH, Defendants 

MEMORANDUM 
The United States seeks a 

temporary restraining order 
and a preliminary injunction 
against The New York Times, 
its publisher and other offi-
cers and employes to restrain 
them from further dissemi-
nation or disclosure of cer-
tain alleged top secret or 
secret documents of the 
United States referred to in 
a verified complaint filed 
herewith. I have granted the 
order to show cause as to 
why a preliminary injunction 
against the defendants should 
not be entered and have 
made it returnable Friday 
morning, June 18. 

Preliminary thereto the 
Government has requested a 
temporary restraining order 
and also a direction from this 
Court to require the defend-
ants to deliver to the Court 
certain documents and other 
tangible evidence to be held 
by the Court pending final 
determination of the cause. 
At this stage of the proceed-
ings I do not direct The New 

York Tithes or tne camel ‘...,..- 
fendants to produce the doc-
uments pending the outcome 
of the litigation. I do not 
believe that The New York 
Times will -wilfully disregard 
the spirit of our restraining 
order. 'I am restraining The 
New York Times and the 
other defendants, • however, 
from publishing or further 
disseminating or disclosing 
the documents consisting of 
47 volumes entitled "History 
of United States Decision-
Making Process on Vietnam 
Policy," covering the period 
1945-67, prepared in 1967-68 
at the direction of the then 
Secretary of Defense, Robert •- 
McNamara, the internal docV 
uments from which the afore-
said documents were' pre-
pared, and a one-volume 
"Command and Control Study 
of the Toiakin Gulf Incident;"  
prepared in "1965 for the 
Joint Chiefs of Staff by the 
Weapon System Evaluation 
Group of the United States 
Department of Defense,: pend-
ing the hearing of the Gov-
ernment's application for a 
preliminary injunction. 

The questions raised by 
this action are serious and 
fundamental. They involve 
not only matters of proce-
dure, but matters of sub-
stance and presumptively of 
constitutional implication as 
well. I have, in effect, been 
asked by the parties -to pass 
on the merits of the litigation 
upon the. arguments made on 
the order to show cause. I 
believe that the matter is so 
important and so involved 
with the history of the .rela-
tionship between the security 
of the Government and of a 
free press that a more thor-
ough briefing than the parties 
have had an opportunity to 
do is required. I have grant-
ed the restraining order be-
cause in my opinion any 
temporary-haqn that may re 
suit from not publishing dur-
ing the pendency of the 
application for a preliminary 
injunction is far outweighed 
by the irreparable harm that 
could be done to the inter- - 
ests of the United States 
Government if it should ulti-
mately prevail. I have inten-
tionally expressed no opinion 
on the merits, but I believe 
this matter is brought in 
good faith by the United 
States and that on the bal-
ancing of interests men-
tioned, both parties deserve a 
full consideration of the is-
sues raised. 

Accordingly, the restrain-
ing order will be in effect 
until Saturday afternoon at 
1 o'clock unless the Court 
directs otherwise. 

The parties are requested 
to brief as thoroughly as 
possible the points adverted 
to in the oral arguments by 
5 P.M. Thursday, June 17, 
1971. 

M. I. GURFEIN 
U.S.D.J. 

Dated: June 15, 1971. 

Memorandum of Law 
PRELIMINARY STATEMENT 

This action has been com-
menced to preliminarily and 
permanently enjoin defend-
ants and their agents from 
further disseminating docu-
ments consisting of 47 vol-
umes entitled "History of 
U.S. Deciaion-Making Process, 
on Vietnam Policy." - Plain-
tiffs further seek to gain 
the recovery of the afore-
mentioned document§ from 
defendants. This merhoran-
dum is submitted-in support 
of plaintiff's application for 
an order temporarily, re-
straining the defendants from 
further disseminating the 
aforementioned documents 
and requiring the delivery of 
the documents to this court 
pending the determination of 

plaintiffa motion for a 
preliminary injunction. 

STATUTE RELIED UPON 
Section 793 (d). Of Title 18 

of the United States Code' 
provides as follow: "Wiwi= 
ever, lawfully having -posses-
sion of, access to, control 
over, or being entrusted with 
any document, writing, code 
book, signal book, sketch, 
photograph, 	photographic 
negative, blueprint, plan, 
map, model, instrument, ap-
pliance, or nate relating, to 
the national defense, or in-
formation relating to the 
national defense which-infor-
mation the possesSor has 
reason to believe could be 
used to the injury of the 
United States or to the ad-
vantage of • any foreign na-
tion; willfully .communicates, 
delivers, transmits or causes 
to be communicated, deliver-
ed, or transmited or attempts 
to communicate, deliver, 
transmit or cause to be corn-
munioated, delivered or 
transmitted the same to 
any person not entitled . to 
receive or willfully retains 
the same and fails to deliver 
it upon demand to the of-
ficer or employe of the 
United States entitled to 
receive it. . ." 



ARGUMENT 
Defendants are in posses-

sion of a 47-volume study 
entitled "History of the 
United States Decision-Mak-
ing Process on Vietnam 
Policy." This study is cur-
rently classified as "Top 
Secret-Sensitive" "' pursuant 
to the provisions of Execu-
tive Order 10501. As defined 
in the Executive Order, top-
secret information is "that 
information or material the 
defense aspect of which is 
paramount, and the unau-
thorized disclosure of which 
could result in exceptionally 
grave damage to the na-
tion. . ." 

On June 13, 14 and 15, 
1971, defendants published 
documents contained in the 
study. By telegram dated 
June 14, 1971, defendants 
were adviser by the Attorney 
General of the United States 
that further publication of 
the contents •of the study will 
cause irreparable injury to 
the defense interests of the 
United States. In the tele-
gram, defendants were re-
quested to cease publication 
of the contents of the study 
and to return the study to 
the Department of Defense. 
Defendants have expressed 
the intention to continue to 
publish documents contained 
in the study until they are 
restrained from doing so by 
an order of this CoUrt. 

Section 793 (d) of Title 18 
of the United States 'Code 
provides for criminal penal-
ties against a person' Who, 
while la.wfully in posSesSion 
of information relating to 
the national defense which 
Could be used to the injury 
of the United States, will-
fully 

 
 communicates that in-

formation to persons not en- 

In determining whether Information 
Properly has been classified top secret, 
the test to be applied by the court is whether the classifying authority 
acted capriciously. Epstein. vs. Resor,
2r6 F. Supp. 214 (N. D. Calif. 1969). 

titled to receive it or will-
fully fails to deliver it, on 
demand, to the officer of the 
united States entitled to re-
ceive it. The applicability of 
Section 793 (Cl) has not been 
restricted to criminal actions. 
Dubin v. United'. State's; 289 
F. 2d 651 (Ct. Cl. 1961) . 

Further publication of the 
contents of the study and de-
fendants' continued refusal to 
return all of the papers to the 
Department of Defense will 
constitute a violation of Sec-
tion 793 (Cl)., Moreover, such 
publication will result in ir-
reparable injury to the in-
terests of the United States, 
for which there is no ade-
quate remedy at law. An in-
jury is deemed irreparable 
when it cannot be adequate 
compensated. in damaes due 
to the nature of the-,  injdry 
itself or where there exists 
no pecuniary standard for the 
measurement of the damages. 
Luclzenbach S. S. Co. v. Nor-
ton, 12 F. Supp.' 707;709 
(E. D. Pa. 1937). Irreparable 
injury afso means "that 
species of damage; whether 
great or small, that ought not 
to be submitted to en the one 
hand or inflicted on the oth-
er." Anderson , v, SOoza, 38 
Cal. 2d, 825,243 P. 2d 497,503 
(1952). The inadequacy of a 
remedy at law exists where 
the circumstances demand 
preventive relief. Cruikshank 
v. Bidwell 176 U.S. 73,81 
(1900). 

In the instant case, defend-
ants will suffer no injury if 
they cease to publish the con-
tents of the study in their 
possession pending the deter-
mination of plaintiff's motion 
for a preliminary injunction. 
On the other hand, the na-
tional interest of the United 
States may be seriously dam-
maged if the defendants con-
tinue to publish the contents 
of the study. Under circum-
stances in which no injury 
will result to defendants from 
the cessation of publication 
of the study in their posses-
sion and irreparable injury 
may result to the United 
States, the granting of a tem-
porary restraining order is 
appropriate. 

CONCLUSION 
For the foregoing reasons, 

the plaintiff's application for 
a temporary restraining order 
pending the determination of 
its motion for a preliminary 
injunction should be granted. 
Plaintiff's application for an 
order temporarily restraining 
the further publication of the 
contents of the study in de-
fendant's possession should 
be granted. 	. 
Dated: New York, New York 

June 15, 1971 
Respectfully submitted, 

WHITNEY NORTH SEYMOUR Jr: 
United States Attorney for 

the Southern District of 
New York, Attorney for the 

plaintiff, United States 
of America. 

MICHAEL D. HESS 
HOWARD S. SUSSMAN 

MILTON SHERMAN 
Assistant United States 

Attorneys, United of Counsel: 


