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WASHINGTON, July 29 —
The Senate Foreign Relations
[Committee, countering what it
‘cans‘iders secrecy in the execu-
tive branch, has moved to sus-
pend all foreign military aid
unless the Defense Department
supplies its fivewear plans fcu'|
‘the military assistance pro-
lgram. \

In effect, the Senate n_ﬁommit-!
tee is chalenging the right of|
the Delenss Department or any
|other execu tive agency to with-|
|hold docurnienis on any ground
short of a claim of executivel
privilege by the President, :

The result'could be the clear-
est test of the executive
branch’s right to withhold in-
formation from Congress since
the Eisenhower Administration
refused to supply information
demanded by Senator Joseph
R. McCarthy.
| By a vote of 15 to 0, the
committee invoked a little-no-
ticed provision in the 1961 For-‘
{eign Assistance Act to force the!
leonfrontation with the Govern-
ment over the right of the ex-
ecutive branch to withhold in-
formation from Congress.

The provision in the 1861 act,
which is the basic authority for
military and economic aid pro-
grams, specifies that spending
for a foreign aid activity will
be suspended if within 35 days
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supplied a document requested
by a Congressional committee
gr the General Accounting Of-
fice.

The cutoff of funds does not
go into effect if, during that
period, the President forbids
the documents to be furnished
to a Congressional committee
and gives his reason for so or-
dering.

Senator J. W. Fulbright,
chairman of the Foreign Re-
lations Committee, sent a let-
ter to Secretary of Defense
Melvin R. Laird notifying him
that the committee was form-
ally requesting the five-year
plans and was invoking the
35-day cutoff prcyision in the
foreign aid act.

In more than itwo years of
repeated requests by the Sen-
ate committee and the General
Accounting Office — the inves-
tigating watchdog agency of
Congress — the Defense De-
partment has refused to supply
the five-year plans on the
ground that they were regard-
ed as a “tentative planning doc-
ument.”

The committee decided yes-
terday to force the issue. It
withheld a disclosure of its ac-
tion until the Fulbright letter
could reach Mr. Laird today.

According to committee
members, the unanimous vote
included the ballot of Senator
Hugh Scott, the Senate Repub-
lican leader. The action reflect-
ed the frustration within the
committee over what its mem-
bers regard as the excessive
secrecy of the executive branch,

Issue Began in Mid-1969

Since the issue began to de-
velop in the middle of 1969,
the Defense Department has re-
fused to supply the commit-
tee with such documents as the
Pentagon study on the Viet-
nam war, a command-and-con-

the executive branch has not
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‘ ,
(trol study on the Tonkin Gulf
|incident and the five-year plan
|for the military assistance pro-

| gram.

At no point has the Defense
Department invoked the con-
cept of executive privilege in
refusing to supply the docu-
ments. Rather it has said that
the documents were “priv-
ileged” or would be “inappro-
priate” or “contrary to the na-
tional interest.”

The Defense Department now
| appears faced with a choice of
{either providing the documents
within 35 days or facing a cut-
off of funds for its billion-dol-
lar military aid program.

The President could avert the
choice by certifying that he has
forbidden the documents to be
furnished. But in so doing he
would be relying upon the con-
cept of executive privilege,
which he has assured Congress
would be “very narrowly con-
strued” by. his Government.
Furthermore, in relying upon
executive privilege, he would
tend to vitiate other reasons
that have been used by execu-
tive agencies for refusing to
supply information to Congress.

Testimony on Secrecy Bill

Meanwhile, former Secretary
of State Dean Rusk and a for-
mer Assistant - Secretary of
State, William P. Bundy, ex-
pressed reservations about an
antisecrecy bill proposed by
Senator Fulbright as another
approach to compel the execu-
tive branch to provide informa-
tion to Congress.

The bill would require an
official, when summoned, to
appear before a committee and
to testify unless the President
forbade him to do so on the
basis of executive privilege.
Senator Fulbright is also pro-
posing to cut off funds for any
agency if an agency official
does not appear before a com-
mittee within 60 days, either
to testify or to invoke execu-
tive privilege.

Testifying before a Senate
judiciary subcommittee, Mr.

|Rusk said the Fulbright ap-

proach could lead to a Con-
stitutional impasse. He asserted
the “Government could freeze
up overnight” if Congress start-

funds to force testimony.

The problem of communica-
tions, he said, is one that
should be handled on “the
basis of comity and coopera-
tion.”

Mr. Bundy acknowledged that
Congress “‘does not obtain near-
ly as much information as it
should” and that members of
the executive branch were re-
lying upon executive privilege
in “an unjustified manner.”
But he questioned the desir-
ability of legislation that could
force Presidential advisers to
appear before a committee or
compel the disclosure of staff-
level deliberations.

W. Averell Harriman, former
ambassador, told the subcom-
mittee that “congress is en-
titled to more information than
it +has sometimes received.”
But he"added:

“Clearly the President does
have the right, indeed the duty,
to protect his constitutional re-
sponsibility by withholding in-
formation from Congress which
he considers may impair the
functioning of the executive or
the interests of our nation.

“Striking a balance between
these two conflicting require-
ments is difficult, and I do not
see how it can be done by
definitive rules.”
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