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1971 with attachments.
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Shumway, entitled, Subject:
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA
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RICHARD M, NIXON, Individually and
as the former President of the R
United States,

Plaintiff, No. Th4-1852
VSe. Deposition of
RICHARD M. NIXON

VOLUME I

Administrator of General Services,
et al.,

Defendants. )

90 90 99 90 00 90 ©9 @ ¢0 00 90 60 @9 090

BE IT REMEMBERED THAT, pursuant to Notice of Taking
Deposition, the deposition of Richard M. Nixon, plaintiff
herein, was taken by Defendants in Intervention, before me,

Joseph F. Weitzen, a notary public in and for the State of

.California, duly commissioned, qualified and acting, beginning
" at the hour of 9:00 a.m. on Friday, July 25, 1975, at the |

Coast Guard Statlon, in the City of San Clemente, County of

Orange, State of' California; Miller, Cassidy, Larroca and

Iewin, by Herbert J. Miller, Jr., and R. Stan Mortenson,

appearing on-behalf of the plaintiff; William Dobrovir,

Andrew S. Krulwich, Mark J. Spooner and Leonard B. Simon,
appearing on behalf of Intervening Defendants; Irwin Goldbloom
aﬁd‘David J,'Anderson, of the.U.S. Department of Justice,
appearing on behalf of Defendant United States of America and
Administrator of General Services; Kenneth S. Geller, Assistant

Special Prosecutor, Watergate Special Prosecution Force,
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appearing on behalf of Special Prosecutor, Intérveno:; also in
attendance, Andra Oakes; there being no other appeérance; that
sald witness was by me first duly sworn to testify to the |
truth, the whole truth, and néthing but the truth in the
testimony he was about to give5.whereupon said witness was

examined upon oral interrogatories propounded by counsel, and
made answer thereto, under oath, as hereinafter contained; and

~ the following proceedings were had:

THE NOTARY: This is now the tlme and place for the
takipg of the depos;tlon of Richard M. Nixon, plaintiff herein,
called by Defendants in Intervention pursuant to Notice of

Taking Deposition,
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RICHARD M. NIXON,
plaintiff herein, called by Defendants in Intervention, pursuant
to Notice of Taking Deposition, and being first duly sworn,

testifies as follows:

EXAMINATION BY MR. DOBROVIR:
Q  Good morning, Mr. Nixon. _
You were President of the United States of Americé
from January 20, 1969, to August 9, 1974?
A - Yes.
'Q And what other public offices have you held?
| A Cohgressman for four years; Senator for two years;

Vice Presldent for eight years; Deputy City Attorney, Whlttier,

' California, for three years.

Q@  And you are an attorney?
A No, I was. ‘I resigned as a%;gg;;igg&,of the Bar
Q. YOu practiced as an attorney in the past; is that,'w,
correct? S _ |

A T have practiced law in the past. |

Q  As President of the United States, did you have
familiarity with the varioué components of the Executive Office
of the President? | |

A Yes.

Q . Do you include in the materials which you claimvin

this lawsuit all of the documents created by the Executive

Qffice of the'President'during your tenure in office?

A I think it 1s necessary for the record to distinguish

between the Executive Office of the President and Office of the
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. The White House Office is the term used in the Organization

President.

With the Executive Office of the President, I am
talking about a very broad spectrum of the office. For example,
the Bureau of Management and Budget, the Council of Economic
Advisors, and other institutions which are called or designated
as being part of the Executive Office of the president, whereas
the Office of the President itself is more limited than that.

_ The Office of the President is limited to those,
and I refer now to the materials that we use in our Complaint.
The materials for the foice of the President are only those
that are generated throughout the government but which are sent
to thé President for his use ig carrying out his official or
other duties. ‘ A '

Q Uhen you refer to the Office of the President, are
you referrlng to what is called the White House Office in the
Official Organizatlon_Manual of the United States Government?

“Manual.

MR. MORTENSON: Excuse me, Counsel. .Do you have a copy

of the Manual so we can check that? ,
I am afraid I didn't bring it with me.
I am not familiar with that term.

MR, DOBROVIR:

THE WITNESS:
T know what I consider the Office of the President to

I am
SOTTy.
be, but I am not familiar with what the White House Office

would be. I can describe it only in terms of its physical

. location and rooms that were used.




1| BY MR. DOBROVIR:
2 Q Let me run through a list of components and see
which of those you consider to be part of the Office of the

President, for purpose of our claim for materials in this case.

The Office of Economic Opportunity?
A Go ahead. | _ |
Q I am asking you, do you claim, as part of this
~ case, the materials of the Office of Economic Opportunity?
A No, only if materials.were prepared by the‘Office
'of Economic Opportunity. A % ﬂVu&vuﬂﬂ>m#-

And so as to make your task easier, all of the
other, and there are great numbers of offices of this type,
the other offices, commissions, et cetera, et cetera, et cetera,
which were set up, some of them were an independent rPle,'some
were quasi-independent role, but all of them at one time or
another may have had the opportunity to assist the President
in the carrying out of hls duties.

" vnat I consider to be the Office of the President
involves only those materials that are prepared by, as far as
government maﬁerials ére concerﬁed, that are prepared by
whatever office it is, the Offiée of Economic Opportunity or
the Ccuncil of Economic Advisors or the Enviromnmental Products
Agency. I think I have got your list. You don't need to show

it to me.

2 50 Q Let me ask them one by one and if you could, just

i
i

';’26 fsay "Yes" or "No," it would be helpful, as to whether or not

TR e L fadiia

" 27| vou include within the materials claimed in this lawsuit the

files of’that component.
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THE WITNESS: The same answer.

BY MR. DOBROVIR:

Q The Office of Science and Technology?

A Let me explain. Where we are talking in each
instance, talking about Federal agencies, Federal offices,
the Office of Science and Technology, I think --

Q@ I was talking before of the Office of Science and
Technology; That was a comﬁonent of the Executive 0Office of
the President?

| A ,The same answer.
The Office‘of Manaéement and Budget?
The same.

The Office bf Emergency Preparedness?

Q

A

Q

A The same answer.

Q | And the Natianal Security Council?

A The same answer, |

Q The National Aeronaﬁtics,and Space Council?

--The same answer.wh;;;“_m~;_y;u;,aai,;;,u |
The Domestic Cpuncil?‘

Yes. | o

The same answer?

- The Council on International Economic Policy?

A

Q

A

Q

A Yes.:
Q

A The same answer. -

Q The Council on Environmental Quality?
A

Yes.
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tlal materlals.

The Council of Economic Advisors?

The same,

Special Assistants to the President?

Excuse me?

The Special Assistants to the President.

The budget shows that in fiscal year 1972 there
were thirty-six individuals who had the title and filled

O - O » o

‘positions entitled Special Assistants to the President. My

questlon is: Are the files accumulated by those thirty-six
individuals included within the materials that you claim in

this lawsuit? _
A Well there would be a distinction there to the

extent that such special assistants who had prepared materlals
in their own behalf, which they could do, and, were not preparlng
materials for or at the direction of or for the use of the
President, I would not consxder those materials to be pre51den-
As_a matter of fact, some of those that were
assistants.to the President and those that have since left
government take materials with them,’those materials they
consider to_be their own. | | |
| Then on the other hand, materials prepared in their
capacity for the use of the President in carrying out his
official duties dr other duties, I would consider to be
presidential_materials. |
Q A memorandum received by, let's say, Mr. Erlichman,
from, let's say, the Attorney General of the United States
dealing with antitrust policy stating this is what =- this is a.
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hypothetical qﬁestion -- stating this is what we are planning
to do with respect to develcpment of antitrust policy, 1s that
the kind of document that you include within the materials that
you claim in this lawsuit?

A Well, in the case of --.I cannot speak for all
administrations, I can only speak for my own.

Q That is all I am asking now.

A In the case of 2 memorandum prepared by the
Attorney General for Mr. Erlichman, in effect he would be,
in effect, breparing a memorandum review for Mr. Erllchman
and for transmittal for revieyw by me. I would consider a
memorandum of that sort to be one of presidential material.

Q Even though it was directed to Mr. Erlichman and
nothing shown on its face and nothlng on it that it was intended
for your eyes?

A Yes. I say that because ‘Mr. Erlichman, -and this

would be true of others, presidentia.l assistants, not only in

this admlnistration but others, would have no power of deL151on

to act on such a memorandum on an antltrust nmatter. That power

- of decision would be mine as Pr331dent or whoever happens to -

hold that office at this time or in the future.

Q Now, in addition to the offices which I have named,
which by no means do T intend to be or know whether it is a
complete list or not, were there not during your administration
a large number of ad hoc committees and commissions and task .
forces that reported to the President9

A Yes, Too many.
Q Does the number two hundred fifty sound right?
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Yes. It could have been five hundred.
Q It could have been five hundred.
| Now, do you include within the materials that you
claim in this lawsuit the files of those committees, commiss1ons
and taslk forces?

A Only to the extent that the materials were prepared
for me for the purpose qf making a report to me, not materlals
that were prepa:ed 1ndep%ndently in terms of developing option;
for the committee and so‘fdrth and so on. .  EE TR s

| Q If the sole function of the committee or task force
was to prepare a report for you, would you consider that all of
the files that they a.ccumula.tecli'in the ﬁf}é@%f that work are
included in your presidential materials? 'f_

A  If I had appointed a task force, talking now abéut
one other than like the Council of Economic Advisors, et cetera,
which, of cburse, we inherit from previbus administrations and

presidents and‘customs,'but if I had appointed a task force to

make a particular study for me, then I would consider those

files to be part of theypresidential»materials. if

For.anmple, if I appointed a task force, as I did
on Population Control, ah@ this was considered, and I should
point out a.task force which was appointed not because cone. - --
gressional acty,~ required it but because I, within my own
offiée, decilded i - % one should be appointed in order to carry
out my of:ieial 6 nigs more effectively, then of course such
materi:ls prepared by that task force, prepared for me alcne
asrfresident, T would consider to be presidential materials.

Q How about the files of the 1969 and 1973

w
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inaugural committees?

A The files of cormittees of that type I think
throughout history have been considered, perhaps even more than
any other files, as being particularly the materials which are
the President's materials, because they have to do with his
inauguration and they therefore are part of the materials that
are made available to him,

@  Now, turning to what you described as the Office of
the President. Approximately how many employees-did that -
office have during your tenure as President?

A I wouldn't know. ‘

Q Does the figure five hundred sound sbout right?

A It might be. '

Q Naw, how many of the employees of the Office of

the President had regular access to you for purposes of
performance of their and your official duties? |

A I can't give you a number. I wouid say any of those
who needed to have access had 1t . B o

Q Now, as FPresident, can you estimate how much of your
time was spent in preparing yourself written documents?

A |, I cannot estimate it in terms of a percentage of
time. I can, perhaps, estimate it in terms of comparison with
previous Presidents in this century.

, WhenAthe presidency, as you know, became a much
more burdensome office, in terms of various duties to be
carried out, as you know there was a time in our history when
presidential speeches might be better because Presidents like

Lincoln wrote their own, Jefferson and so forth. In this
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century, I would say I have spent more of my time preparing my
oWn speeches and other public statements than any President
since Woodrow Wilson, I would say he probably spent, in this

century, more time than any other President for that purpose,

with the possible exception of Theodore Roosevelt. But "
would suggest here again that it dépends on the individual. T%
depends on what othér duties he has.

| When the country was younger, when thé country
didn't have the respons;bllities that it - has in the world today,
when the govermment was much smaller, the President had the
luxury of Preparing speeches and materials and did so. T had
always had the custom, before I became Fresident, of doing
virtually all of my own work. I carried on as much as I could
on any important speeches; I did most of the preparation mySélf
with very good assistance from staff suggestions. But when it
came to the final drafts I had to do them myselr.

- I realize that I am not answering your guestion

specifically. But I cannot at this time say I spent five percent

of my time or a third of. my time: prepar;ng speeches.. I do say, -
- me——— AR,
however, that T spent & very great proportion of my time, more-

than any President in modern history, doing my own Work, because
it had been my custom. And I don't say that critically of

Previous Presidents, because it is very likely those who wrote
speeches for them may have written better speeches than they
would have for themselves, .

Q There were great demands on your time; isn't that
so?

A Pardon?
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1 Q There were great demands on your time? |
2 A That is true, great demands on a President's time in
3] this period when the United States has reached the status of a
4| full-fledged world power, particularly when other powers that
_5; 5| used to be in that category, for example the European powers,
: no longer can carry their share of the load,

Q  Were ybu required to spend as much as half of your
time in meetlngs vith other people or would it be more than
half? - e

A I can't give you an éxact amount,

Q Would you say that a large portion of your time was
spent in meetings?

A Oh, yes. Yes.

Q More time than was spent in reviewing written
documents or less? »

A Oh, mﬁre.v More.

Q 'More?

A ves.
Q And more time than was spent in preparlng your
speeches and statements? TE L Rl xs
A Yes, although it depends on the period in which T

was working. One month more would be spenf in speeches and

statements and another month more would be spent at meetings

~ %1 with people and so forth and so on.

I q - ALl right. In addition to meetings and telephone

Cconversations with other individuals and reviewing written

SRty e g Y

documents that were transmitted to you and preparing written

statements or statements for delivering by you, in addition
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to those three things what other things did you spend your time

on, and I am talking only, of course, about in performance of YOur
official duties?
A I traveled some,

Q@  Anything else? )
A You refer to other than meetings and preparing the

speeches? I made the speeches.

Q' You delivered the speeches?

A That is right. And I, of course, had the usual |
protocoi responsibilities that falls upon a President, all of
which are, of course, a matter of public record.

Q Right. Are you familiar with the Complaint in the
action, sir, Mr. Nixon? |

A ©Oh, yes. | i

Q Now, are you aware that your claim encompasses what

is estimated to be in the neighborhood of 42 million documents?

A Yes.

Q  Can you estimate what portion of those 42 million™ .

documents you have actuallyuseen;yourself?-;~'5‘;;,-;w~
A No. Tama relatively fast reader. ‘I don't mean E.
e D T T TR ,

that I have, taken a readlng course, but I generally can.lodK

.

a document and tell what needs to be read. I have never ‘been

one of those who 1n51sted it almost allmbe on one pase, because

I wanted the full range of options and to see the kind of

Teasoning that the advisor had gone through in the reasoning

Process in order to reach conclusions.
I would say, without telling you how many of the

42 million I have read, only a review of the file and indication
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by checkmarks on them could tell you that. And here again it
is the difference between Presidents. Some tend to prefer to
spend more of their time in public meetings and private
meetings, as what I call doing things, and I prefer to spend
& higher degree of my time, to the extent possible, in thinking
about problems. So Consequently, in the many days that T spent
at Camp Dav1d in Florida, and on occasion even here in San
Clemente, I read enormous amounts of material in.addition to
the day-to-day flow orf materials that came across the desk,
And that is one of the reasons that the number of documents
is so enormous. '

As you know, the numbér of documents in the Johnson
Administration was approximately 3é million.for the same period
~of time. This is 42 million. fThat doesn't mean that our

administration was better than his, I am not contending that.

It only means that it was my instructions to my own staff aﬁa»

-~ others. to give-mevtheTbroadestvrange of. options before I made

an important decision and also because of their awareness of
the fact and some of them-ﬁere»surprisedxwhen'they~¢ame in- the
office and fdund that I had read what they had put in. Their
awareness of the fact that 1 was one who had the habit of

e —

T ———

learning more from reading, because you can read about three

e S

et et i

bull session.

'f Q@  Would the number of documents that you, yourself
saw be as many as cne hundred thousand?
A Oh, at least, I would say, | i)
Q@ At leest, That would be approximately 50 per day ?\
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for the approximately two thousand days of your tenure in
office?

A Right.

Q Does that sound abdut right?

A Well, T couldn't hold to the figure, but T would say|

that I would be surprised if it were less than that and I would
be less surprised if it were far more than that. :
Q@  Two hundred thousand?
A Yes, , : - o
Q Does that sound right?
A I can't answer that question. Obviously I haven't ;
counted the number of documente. . | |
Q Twﬁ%%gﬁﬁfand would be cne hundred a day. A }
A~ Could well be. Could be more. f
Q Three hundred thousand? ;
A

Let's stop at two hundfed thousand, ‘5
.. Qa1 right; _Now, we discussed & moment ago the %

. fact that there were great demands on your time as there are

on the time of any other- Pre31dent - Pid you- establish pro-

cedures designed to insure ‘that you only were presented with

the documents that were essential for you to read?

A .Oh, yes.

Q@  What were those procedures?

A Well, the pfocedures were to have advisors in
various areas who would screen the.f;ow of paper work coming
into the President's Office or coming in for his, at least,
Consideration, and then to have those documents put into what

i 3 called my reading file., Some of them, or course, required
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reading almost immediately., If, for example, a veto message
was involved, something of that sort, where there was g tinme
limit. Some of them might require -- didn't have the same
urgency -- decision far down the line, and I asked for that
too. | )

S0 in the field of foreign affairs I would rely
on Dr. Kissinger to screen the great amount of material that
came in from the various agencies who had interest.in foreign
affairs»and that included others in the State Department, as
you well know, and also from various private groups and private
citlzens who had views which I valued. I might not always
accept them. | |

Mr. Erlichman, he was head'of the Domestic Council,
and Mr; Moynihan would screen the documents in that field ang Ih
the political area generally Mr. Haldeman mlght screen the
docum°nts. And I also had ways in which individuals who

- felt “they couldn't" get through the so- -called Palace: Guard could

get to me directly. And a number of friends, former advisors,
\

—

when I was a Senator, Congressman,or Vice President or out of

office and s0 forth, would-send their materials to-my personal

secretary, Miss Uoods. And a great amount of material came

“through her to me.

Q . So that Dr. Kissinger was responsible for screening
égégﬁéggé; Mr, Moynlhan and Mr, Erlichman were responsible for
screenlng what we can call generally domestic materials, Mr,
Haldeman was responsible for screening political materials and
then Miss Woods‘was & channel for communications from personal

friends and other associates?




b

the independénce or th§m§§Qeralrgeserve,' e s " -

'the State Rogers, the Secretary of the Treasury, as_well as

A But the comzunications would deal not only with
—

pPersonal matters, sometimes they would, quite often they would,
\

and most oftepn they would be intermixed with;perggggisand

public matters, These would be communications from individuals,

as I said, who felt that they might not be heard.

Now, in addition to that I should say, however,
that the dbcuments that reached me were not limited to those
individuals and the so-called screening process was not all
that precise. For eXample, Mr. Ziegler, the Press Secretary,
would.bring in documents that, and he had the right to at any
time, that had to do with relations with the Press. Mr., Harlow
and later Mr. Timmons often brought me documents directly that
had to do with relations with éongress. Needless to say, if
an independent agency were involved; like Dr. Arthur Burns, he
always came in directly and he sent his things directly, not
through anybody else, because of his Justifiable concern about

Various cabinet officers, including Secrétary of

Sometimes they would come directly into the office and hand

them to pe, And the reason for this is that there is always
\

& feeling in any administration that you can't break through
this, what is called, Palace Guard, T Telt very Stfonglz‘ﬁﬁiﬁﬁa

I wanted to be sure that I had a1l cptions in front of me.

Q Of the documents which YOu saw, would you say that

& large number of them or a small number of them were designated
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1 széiéher Specifically or de facto as "eyes oniy" documents?
2 MR, MILLER: Counsel, could you explain to me what you
3| mean by "large or small," in the context of your question. T
4} don't understang it.

5 MR. DOBROVIR: Let me try and ask it a different way,
6/ Mr. Miller,

Lo
. 8| BY MR. DOBROVIR: |
9 Q Were not most of the documents which Jyou saw seen

’10 either before you saw them or aiter you saw them by other

11 members of your staff?

o A Well, I thought 1 ghswered that Question as far as
13} to whether most of the documents were seen before by other

14 members of the stafr. I would say perhaps that was the case,
I5) but I would have to look at the various documents to be sure,
16 because a great number of documents came directly to me angd
not through a member of the staff Because when a document

: for example, came through my personal secretary or when it was

delivered to me Dersonally, needless to say that document was

nﬁ"eing reviewed by the personal secretary, that was ot Her—|

" Job. T =

Q . Now, Mr. Nixon, in your Affidavit you use a number
- of terms and T would like.to ask you to define them for us so
! we have a bench mark for the rest of this examination.

R4 - In Paragraphs 9, 10 ang 12 you use the term

2% "political, ™ Now, could you define the term "political" as

1 used by you in your Affidavit.
28 A It is difficult to Separate political from offieial
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and even fronp Private. But the term "political as we use it or
as I use it in this ATfidavit, I would S&y would have to do with
the Presidentt's Tesponsibility as leader, first of his own
political Party and Supporting the candidates of that party to
the extent that he Was able to do so. Also the President's
responsibility, and here is where you get some mixture, in
carrying out his official duties to discuss what would be

termed rather crass political matters. For example, I was fhe
first President,‘as you know, I think since perhaps one hundreqd
years ﬁho came into offiée with both houses controlled by the

other party. 71t was impossible to Carry on my official duties

out my official duties of getting approval for legislation or

Support on g veto, matters of that sort, that it would be
necessary for me to talk what I would call'politics with

Deomcrats as well as Republicans. What I am indicating here,

in effect, is when T use the term "political," T 4o not limit

it to that being partisan Republican leader. 1f T had been oniy
that none of the great inifiatives which we accomplisheq during
our administration could have come about,

Q In other words, are you saying that it is one of
the normal activities of the President in berformance of his
Official duties to take account of Political considerations and /

|
Zade political Judgmentsand in effect conduct politics?
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~President.

! illness, was unfortunate because it became too partisan, he

'overlap, needless to say, with political, because an individual

'That, of course, is a political decision. They would be very .

e

A It certainly is or he isn't going to be an effective

That was the tragedy of Wilson in his last years.

The first term was a good one. His second, apart from his

did not recognize the necessity to work with both parties.

a] Would you define the word "personal," which you use
in Paragraphs 10,.12, 13, 14, 16, 17, and 18.

A Well, here the word "personal® can to an extent

who is interested in running for office may speak to a President
with regard to his personal problens, with regard to the
personal problems of his opponent and vulnerabilities thereof,
and would present the matter, for example, to the President in
somewhat personal terms.

I recall, for example, when certain members of
Congress were trylng to determine whether to retire ‘or not.
candid and forthcoming in. talking about their reasons for,
with regard to their health, regard to famlly problems they
had and with regard to financial problems they had and so
forth. The latter part I would consider personal, the other
I would consider political.

But as far as personal is concerned, generally

o
speaklng I am referring here to, needless to say, my family,

to close personal friends, which include people within the

administration, members of both parties, people in the Congress,

representatives from all segments of American society, because




R DL o ) A

22

1 a President over the years before he becomes President,
2 particularly while he ig President, develops close personal

3 @associations ang friendships with leaders of businessg and labor

4 or religious leaders, educational leaders and many others of

5 that type.
6 Q Anything else under the category of "personalty
7 A I think I have given you a general idea of it'but

A s

if there is anything specific I will be glad to respong.
Q I am just asking how you would define it, sir.

Another term which you use is the term "private, "

2 11| 3in Paragraphs 11, 12, 18, and 26, and in particular in
12 Paragraph 26 you refer to materials which you "consider %o be

SO private and confidential that no one else should participate

S I3

1| in the initial review," |

- - ~ Would you define the word "private" as you use it
T 'thére. | |

f” 17 A Well, privéte is encompassed in personal. The

'“T*“ié term "personal® is the broader term, Private would be, oh,

193] conversations ang communieations that I would consider to be,

that any President would consider to be totally confidential.

e e e,

o1 f  Matters involving, for example, his own family, his wife and =~
3;22 his childrén, his relatives, his very close friends ang intimate

23 friends. Needless to say, a private éommunication would be

“124 one'involving those within individuals, an attornqy when he

s S
e e

25 makes up his will. A private communication would, needless to
. i

28 52y, also involve any conversations he might have with higu%m*\j

27 doctor, with his minister, areas of that type. But I would

23 also categorize those as being personal as well as private. !




. Performance of _your official duties?_,

I mean I am Suggesting that private is somewhat a narrower, it
is a part of bersonal but narrower in terms of the individuals
that would be considered in the private category.

If I could point out, so that you can understand.
I might have a conversation with possibly a political leader,
a member of Congress, so forth, in which personal matters were
discussed. Whether that would also be considered private would
depend upon the nature of those matters.

Q SO we have some documents and conversations which
you have categorized as private, as you have defined it, and
some that you have categorized as bersonal, as you have deflnvd
it, and some that you have categorized as political, as you

have defined it. .
/8

Now, in addition to those three categories L everything

-3

else in the presidential materials which is not either political,
as you have defined it, personal, as you have deflned it, or

private, as you have defined it, materlal that relates to the

. MR. MILLER Mr, Dobrovir, I would ObjeCu to that
question. I think you would have to go to the speclflc area
that you are talking about and not try to block out some
document that might exist in the 42 million documents that
might fall in a’different category. The question is S0 hypotheti-
cal 1 have great difficﬁlty in understanding how it could
Possibly be answered.
| MR, DOBROVIR: Let me ask the witness.
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BY MR, DOBROVIR:

Q In additibn to the three categories, political,
bersonal andgd private,:; fdurth category I would call specifically‘
govermmental, unquestionably dealing with governmental métters;
are there any other categories into which these documents might
fall? =

A T can think of none.

Q Thank you.

Now, into which of those categories would fall yoqr
conversation on June 23 with H, R, Haldeman, with respect to
Mr. Gray and Mr, Walters, the FBI and the CTA ang their
relationship to the burglary of the Demoecratic National

Headgquarters of Watergate?

MR. MILLER: C(Can we have the conversation, plesse,
MR. DOBROVIR: Do you want to be off éhe record?
MR. MILLER: T don't have a copy of it before me.
MR. DOBROVIR: Oh. All right,

. The conversation T am referring to, I have here
the Committee on the Judiciary, House of Representatives,
93rg Congress, Second SesSion, bursuant to House Resolution 803.

I am not réhding the rest of the title.' A transcript of a

tape Tecording on Page 38 of that'voluﬁe, and I have reference
to the conversation that begins towards the bottom of Page 40
with the words "Now, oﬁ the investigation, you know, the
Democratic break-in thing," and it goes on to Page 45 at the
bottom with the worg "Okay."

I am handing the volume to Mr, Miller.
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MR. MILLER: What is the question, Mr. Dobrovire

MR. DOBROVIR: Which of the four categories, bolitical,
bersonal, private or governmental, does that conversation fali
in?

MR, {ORTENSON; TIet me interrupt, Counsel. You are using
the term "governmental” and I don't think that is a term used
in the plaintifr's Affidavit, 1 think if you are locking fdf
the terms that he used in the Affidavit, in his definition, that
the fourth category as you Séparate them is terms related to
his official duties --

THE WITNESS: Presidential duties,

i

MR, MORTENSON: -- ang not governmental duties.

MR. DOBROVIR: I will accept that amendment,

THE WITNESS: We will have the whole record show that,
because I know Counsel'wants the record to be accurate, --

MR. DOBROVIR: Yes, indeed, T know the witness does.

THE WITNESS: Because we ddn't have & tape, obviously -

- and can only rely on what we have hére._‘WAmmw““." b o e

I would categorize this as political and to an
extent personal. ' '

BY MR, DOBRQVIR:

Q And no wéy related to the performance of your
official duties?

A This conversation?

Q - Yes, |

(At this time the Plaintiff ang plaintiff's counsel

confer. ).
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THE WITNESS: Like all conversations, this one is inter-
mixed, I see. T see here, for example, Senator Church is
referred to ang also Congressman Mills.

MR. DOBROVIR: What page is that on, where those tyo
gentlemen are referred to?

THE WITNESS: Page 9.

MR, MILLER: Page 47, |

MR. DOBROVIR: The conversation T specified begins on

Page 4o and'ends on Page 45 and ends with "Okay," on Page 45,
MR, MILLER: I don't see that in our document, Mr,
Dobrovir. Woulgd Jou care to examine it ‘and point it out.

MR. DOBROVIR: Did T err?

MR, MILLER: 7Tt indicatesA”Okay," but then there is 2
queétion. Apparently that document contains‘a'conversation
that continues 6n past Page L5, ' |

MR. DOBROVIR: ‘The document contains some twenty more
pages. |
MR, Mriimm: Are you taking tWo or three pages out of
& conversation and ignoring the entire conversation? Ié that
it o

MR, DOBROVIR: I asked about that specifiec portion of
the conver;ation. If the witness wishesvto discuss other
portions I have no objection.

MR. MILLER: A1l ¥ight.
| MR; DOBROVIR: But is fhe witness' answer that the
ﬁortion between 40 ang 45, which T designated, was that personal
and political?

MR. MORTENSON: If Counsells question was limited to
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1} those bages, I believe that the witness answered that ag being
political ang bPersonal. I think for clarity of the response,
to say that the entire conversation looked at contains elements

of all three,

MR. DOBROVIR: T understanq:

THE WITNESS: The entire conversation was one about gn
hour. This is about five minutes, I think that is the probleg
we have,

MR. DOBROVIR: A1l right.

THE WITNESS: And T think the reason that Mr. Miller

11| Talsed this point was the "okay" was not something you hag

12 marked "okay," but something that was in the file. There is

13| 7o marking here,

ff 1" MR. DOEROVIR: I didn't mark the page, I just asked you

D] to - |

L 4 THE WITNESS: No problem,

é; 17 " MR. DOBROVIR: Thank You very much. . | -

'é?;“3g  THE WITNESS: T am not trying to expedite the matter,

? 204 BY MR, DOEROVIR: |

%’ al Q So that we have a complete'set of bench marks here,
| 22 you have defined for us pélitical, Personal and private and

23 we have a fourth category I will call governmental, and which
24 Mr. Morienson corrected me to reaq as official. I wonder --

“ 25 i MR. MORTENSON: Let me correct the recorqg again., I

2 5elieve what I said in the Affidavit, the Plaintiff has used

27 four terms for categorizing the materials and one of which is

. 28 materials related to official actions, T don't believe
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anywhere in the Affidavit there is a reference to official

materials.

BY MR, DOBROVIR:

Q@  So the term is materials related to official action;
is that correct? | |

THE WITNESS: I would insert in there, if I might,
presidential materials related to official actions. Is that
Qorrect?‘ '

" MR. MORTENSON: Yes.
THE WITNESS: That is the accurate description, I think.

BY MR. DOEROVIR:

Q Can we have a‘definitibn, Mr. Nixon, of that term
"Presidential materials related to official action.”

A As a matter of fact, that is what we héve been
dlscuSSLng as to the questlons that you have asked up to this
polnt '

Q I wonder. if you could give us a deflnltion in the
same way that you have defined the other terms.

A Pre51dent1al materials related to official action?

) Yes. '

A Weli, this would cover all of the official actions
of the President; those imposed upon him by the Constitution
and particularly, for example, the preparation of the State of
the Union message; reporting from time to time to the Congress;
the recommendations to the Congress for legislation; obviously

the veto of such legislation; appointments made by the President!
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1/l which cover, of course, his Cabinet. But I would say in
constitutional terms, as I recall the Cabinet is not referred

to but by Drecedent it has become, through one of our Presidents

Madisdn, one of the official responsibilities and perhéps even
more important where lawyers are concerned, appointments to
the judiciary angd in addition to all the appointments the
President makes as Commander ip Chief of the Armed Services.

Q And does it include those materials that relate to

your general supervision of the administration of the Executive
Branch of government? ;
A What do you mean by "general supervision'?

- Q Well, ydu are the Chier Executive, As Président
YOU were the Chief Executive of the United States; 1spit that
right?i _
.A Yes. ,
Q And in addition to appointing the Cabinet officers,
you also were responsible, under the Constitution, to take care-

that the lgﬁé'wéfé faithfuliy'exééutéd, you were féspénsiblé-for

overseeing what all of these persons t

hat you appointed daig and
how they carried out their duties; isn't that so?
A Well, it would be dependent upon what duties are

involved.

As Counsel is quite aware, the Congress has moved
into these areas in some instances and it has that certain

duties shall be carried out by beople in the Executive Branch

% | independent of the President.

2 Q Aside from those Specific matters in which Congress

%) has done that, you do have supervisory responsibility for




Cabinet officers ang other appointees; isn't that so?

A Yes, that is true. That is true. -

Q Very well, Now then, included in the category or
the Presidential materials related to official actions, do we
have documents that are prepared in or by an agency or a
commission or a department with respect to its own functions,
of which a Copy is transmitted to the White House for the White
House Staff and your information?

A Well, the situation here is that whether it would be
& department or an independent agency or an ad hoe commission

Or special commission or what have you, except for those

to him, that the records of those agencies %re in those agencies

and belong to those agencies. That is, when those agencies

have recommendations to make to the President they, of course,
come}to him. But they, of course, retain in the agencies and
'they-contihue through other‘administrationsaS'well.”f““‘“""

Q So those documents which come from agehcies to the
Office of the President op g0 from the Office of the President

to thaose agencies are not considered part of your presidentizl

s,

materials? .
| MR; MILLER: Would you repeat it.
THE WITNESS: I think I have ansvered that three, four

ti but i do it i or the fifth time.
355?1_}1‘ I will again for the fifth tim

MR. DOBROVIR: No, once is enough.
THE WITNESS: At least four times is enough,

Now, I don't mean to haggle about it, because it is
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a2 rather novel matter that hasn‘t been 41s¢ussed before

The way it happens, a specific department, the
Secretary of Agriculture, the Agricultural Department, has a
whole mass of baper work that is prepared in the.Department.
Very seldom does anything come to the President that has to do
with the work of that Department unlé;s it requires Presidential
action or decision.

| For example, a recommendation on the Food Stamp
Program legislatian,‘extension thereof increasing it, or when we
initiated it, what kind of program should it be. That is g
matter that would come to the President.

But as far as the Department papers are concerned,

_materlals are concerned, those are in the Department. It is

only when a department or an agency, an independent agency or
other agency has a direct Tesponsibility or relationship with
the President in the carrying on of his official duties, that

whatever is prepared then ‘becomes not only, I would say acguires

'baSLcally a dual personallty, if we are going to distinguish in

this instance, because needless to say each department glso

keeps its copy and the original comes to the President.

BY MR, DOBROVIR:
Q So is the copy in the department considered an

ordinary agency document then?

A It is not quite Qfdinary. No, the reason if it were

ordinary it would not come to the President. If it comes to

the President, it takes on a different aspect.

Q But the copy that remains in the agency is an agency
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document?
A The copy that remains in the agency” Oh, I would
think so; yes.
Q Subject to all of the applicable Federal statutes?
A That have to --

MR. MORTENSON: Counsel, that calls for a legal conclusion
that I don't think you have established that the witness has the
background to answer that.

THE WITNESS: Counsel is well advised. If T knew T would
answer,

MR. DOEROVIR: Very well.

BY MR, DOBROVIR:
Q Now, in your Affidavit; Mr. Nixon, you have

specifiéd certain interests that you are seeking to protect
with regard to the materials that are the subject matter of
this. lawsuit and I find the following: The interest in non- -
disclosure of'perSOnal matters and-private matters; the
interest -- |

| MR, MILLER: Would you give me a page on that, Mr.

H

MR..DOBROVIR: I have Paragraphs 10 and 12 through 19.

BY MR. DOBROVIR:

;o Q@ = Then we have nondisclosure of political matters,
to which I have Paragraphs 9 and 10. We have confidentiality
of -- let me get the right word -- matters related to official

actions and for that I have Paragraphs 7> 8 and 20; and I have




BY MR, DOBROVIR:

- addition to the following five interests: First, the interest

33 g

interest in preparation by you of your memoirs, for which T

have Paragraphs 22 and 23; and the last one T have is the
creation of a presidential library and the preservation of these
materials for the use of scholars, for which I have Paragraphs
23, 24, 26 ana 30. |

Now, is there any othef interest that is not listed

in your Affidavit, which you are seeking to protect with regard
to the materials.

MR, MILLER: Do T understand the question to mean is
there7any other interest other than what you have characterized
the Affidavit as covering or the Affidavit itself, besides from

your characterizations®?

Q Why'don't Weé say any .interest, other than those
which I have specified, which is based on any interpretation of
your Affidavit. | "

T A No. I would say that I would stand on the Affidavit|
It would be, of course, bad to answer questions with regard to

your interpretation.
Q Well, I don't want to be repetitious. But are you

seeking to protect any interest in regard to the materials, in

in nondisclosure of personal and private matters; second, the
1nterest in nondlsclosure of political matters; third, the
1nterest in the confidentiality in matters relating to official
actlon, Tourth, interest in breparation of your memoirs; and

flfth the interest in the relatlon of a presidential library
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and preservation of materials for schelars?
- A Yes. Far more than that.
Q Would you Please give them to us.
A T would suggest counsel refresh his memory by

reading the Pleadings. The pPleadings are set forth on other

grounds, of course, and the Affidavit addresses itself only to

certain specifics. But I would not want the record to show
that the case, from the factual standpoint, is basedq solely
on the affidavit'

Q Can you teil me what other interests you are seek;ng
to protect in addltlon to those five which I have listed9

A Do you have the Complalnt Counsel?

| Whlle they are searchlng for it, becauqe you
probably read it, --

Q I am familiar with it.

A T would suggest hav1ng read the Complaint that
from Page 16 through Page 18 we 1ist the reasons for the

"1nva11d1ty of the act ang that, of course, the Ccmplaint itselsr

goes beyond that. But this is a, ‘summary of the Teasons for the
1nva11dity of the Complaint ang broader than the Affidavit
That is the only point I am making,
Q. I would like you to tell me what those aadltlonal
interests are, please.
(At this time plaintirr and plaintiff's counsel confer. )
THE WITNESS: Well, this is perhaps covered better in
the pleadlngs than T will cover it orally.,

To me this suit involves, as the last paragraph of (

it
the Affldav&t 1ndicates qulte clearly, not simply my interest n
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8 than anybody else but it affects members of
9] affects Cabinet Officers,

10 Governors and State Legisl

4| but or any official electeq Or appointed at the Federal or Stat

5 level to carry out his offieial duties,.

6 . In my view, from oy experience, the carrying out of

7} official duties involves, ang this is more true orf the Presiden

the Judiciary, it

it affects members of Congress,

ators and even becple down the line at
the City ang County level,.

I was influenced

to an extentg‘I must say, not only my rather extended €Xperience

with President'Eisenhower, when for eight years 1 saw how he
- ﬁédemaédiéidié; but by a Conversation that
.became President

I had just before 1

s Just before my%inauguration, With Dr. Arthur

| Burns, who had: served in the Eisenhower Administration ang

in a véry consultative capacity for the administrationsg

therearter énd who, before I appointed him as Chairman of the

> Was my chief advisor in the domestic area,
said that the problem

Fed And Dr. Burns

with most Presidents and, of course, most

particularly Presidents, ig that everyone who
comes to see him,

éfficeholders,

be he a starr member, Cabinet member,

A Congressman, Senator,

business or labor Tepresentative or
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111 what have you, tries Tirst to find out what the President wants
2 or thinks and then does his best to present a case on all fours
BJ Wwith what the President is thinking or wanting.

4 } He said the most important Prerequisite for good

5 } decision maklng is for a Pre51dent to have before hlm all

e s e

6 f p0551b1e optlons, 2 wide range of options. And he said 1n order

“to get that kind of adv1ce, first he Sald you must tell your

Cabinet that, wWhich I did at our flrst meeting. uecond, you
....... S
-must—tell" your starr that, whlch P did very early in our

admlnistratlon, telling them in effect that I was interested

e e

\

in their views, that I could not always assure them their views
\

would be accepted but that T I wanted them to present their v1ews

with all the bark off so that I could, in making up my own

mind, have the full range of optlons in front of me.

I also did this in my relationships with peop

outside of government, they were quite aware of this, which
had frankly been my practice long before I became President
and one which I implemented in many instances quite Successfully
when I was PTe51dent People outside of government were Willing
to write in what they might con51der to be unpopular views,

'even views which in the light of history might prove to be

stupid but they would do S50 usually only if. they felt they were

not going to be held accountable therefore in the public forum.
They did so and T got advice of that type, because individuals
knew I could keep a confidence and, of course, I felt that they
could as well.

-In my view thls"pziggipiehoficonfldentlallty, which
I realize is not in vogue these days in many quarters:*z;—~‘f\-/
—— v » 7 ) T —
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'Senator Connally in the Oval Office. It was discussed in great

_ had diametricaily opposed views and who wrote those memoranda

indispensable for making of great decisions. There would have

been no opening to China without total absolute secrecy and

confldentlallty. Not because anything WIONE Was involvedbut-

" . \\
b%EEEEE any leak would have destroyed the fragile framework

that we had built up over a period of years starting from the

time I ventured that opinion, before I became President, in an

—

article to Foreign Affairs.

There was a situation there would have been also in
the domestic field very great difficulty in implementing the
program that we had fpr desegregation of schools in the south
unless it had been done with some degree of confidentiality
and the assurance so that a President could have candid, very
frank discussions with people on both sides with regard to the
problem and by gaining their confidence then be able to make
dec151ons which would enable him to move forward on an issue.

There also comes to mind the new economic policy,
which was announced on August 15th, 1971. It was developed

e
in the first instance in a long conversation that I had with

length in memoranda from people within the Administration who

———

_— e S §
to me, all of which I read, and who then when they were together,

when we met at Camp David, expressed those views. T made the

e

decision. The views resulted in the floatlng of the Dollar/Waae

Price Controls, the Freeze.

- And the other matters, particularly the imposition

of 10% Import Duty, as you recall, on foreign cars and so forth.

T give those two examples and there are others,
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1l only to show that while the word secrecy is one to us in & free
2|l society is abhorrent, that in terms of decision making it is

3| indispensable.

4 For example, the long and tortuous process which
5)|resulted in ending the Draft and ending the American involvement
6)|in Vietnam and ending the press of war required secret negotia-

71|tions over many, many months. At any time had there been

8 f|disclosure thereof or if at any time the individuals with whom
9|we were in contact had thought that their preliminary reviews

10 | |]would be made public, the American involvement T think would not

11 | {have ended as soon as it did.

12 B I am not suggesting that as far as a President or

13| any other officeholder is concerned that to{the greatest

14 | extent possible not only his decisions but how he reaches those
‘15 decisions should be made public, but I am suégestina that, and I

16 § know that if 1nd1viduals who advise a Pre51dent do no» assume

17 that thelr adv1ce is g01ng to be glven in confidence they are

‘wi;fig going to be g1v1ng “advice that hqs a unlque quality.: Some did

—
19 anyway. But the best advisors T had, I must say, were uhose who

20 expressed views far, far apart " And without belaboring S

D LT SR &
iy ‘} i 2

f}.m\‘ ‘subject too much, the great debate over Welfare Reform which,
21 as you knoﬁ; I finally approved the Family Assistance Program.-
23§ And in this instance, since it has become -- oh, since it has

. %] now been written in a book by Mr. Moynihan, but long after the

25 issue is no longer-lively and therefore it is proper for him

G AR 4 YA

% to write it, but in this instance my top economic advisors for

21| Domestic Affairs were poles apart, but I had to see and hear

-'R their views in order to make what I believed to be the right
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decision, even though it was not implemented by the Congress,
if they had not felt they were eéxpressing them in confidence.

And I speak here not only for my own office, my
own Tenure in office as an individual but for the Office of the
Presidency in the future and for that matter for all of those

who hold office, because once this precedent is established of

appropriating not only the President's private thoughts and

papers and diaries, et.cetera, but also all of the information

that comes in to him with the assumpticn that it is to be

secret, once it happens here then inevitably, in my opinion, it

P

Will move on and affect future presidencies. Tt could move

over possibly even to the Jdudiciary, very unlikely to the
Congress because the Congress, as you know, is quite jealous

of its prerogative, in a sense.
i

Q You are speaking of contemporaneous'confidentiality,
are you not? That it would have been destructive hagd there been
a leak of your preparation to establlsh to reestablish -
relations with China before the fact? . .

A Oh' no. No. It affects the ind1v1dual involved
who glves the advice for years to come. I Individuals like Dr.
KlsSLnger, who was very active in those négotiations, will
probably bé, and I would hope he would be, in public service
for many years to come. And the conversations that he hag here,
and T realize that under the statute there are certain safe-
guards that are provided for national security, but here again
what we are talking about is how those safeguards are to be
implemented. But you will find that as far as individuals are

concerned, that they are thinking of their future.
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A Congressman or Senator doesn't give advice without

thinklng of what is going to happen to him in the next electlon

——

‘or if he is Pplanning to move up from House to Senate or from
VHouse to Governor or whatever the case might—be-or down, he
doesn't want anythlng in the public's, spread in the publie
record that might later'prove to him to be embarrassing, not in
& personal sense but would inhibit his freedom of expression.
As a matter of fact, --

You indicated --

Go ahead, interruptz

I am sorry, I thought you had completed your answer.

> © » o

I don't mind being interrupted, I am used to it.

Q You indicated that' you had no objection to Mr.
Moynihan's revelations with respect to the Family Assistance
Planning, because it was long after the fact; is that correct?

A Yes, that is true.

I

Q Did you have any objections to Mr. Kissinger's -

revelation of conversations with you by his biographers - .-
'Messrs. Kalb, as they appeared in their biography of him?
A No. I frankly havenit had an opportunity to'read
. those, . | |

Q I see. Did you forbid Mr. Safire to report conver-
sations with you that he had attended in his book before the
fall or was there no objection to those disclosures?

A It is inevitable that individuals who are in the

administration, who leave it, are going to write their memoirs

with regard to their role in the administration and they will

see it from their vantage point. _-‘*-*‘~“‘“‘“‘“r-~=~
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Mr. Shirer-did in his Thousand Days and Mr. Sorense;

did and others will do so. So as far as I am concerned, but th;:

is far different from what the statute provides. Each of them,

like a fly on a wall, sees only or hears only part of the story

The full story is something else again and the full story 1s

thing that ¢ only be obtai ed from the whole range of
some g L_can only n g_____~

presidential materials. That is the subject of this suit.
-.—_—“\Q__________..—-

For example, I note the Reporter's Committee have
placed aiﬁiizgfly considerable stock in affidvaits by Mr. Novak
and Mr. Li&&gene and that after all they are ready to release
anything, why should they worry? I am shorthanded what I under-
stand the advantages are, |

- Let me say, I have great respect for both of those
individuals as being good investigative reporters. They think
they know but.in some 1nstances they know what they know is
inaccurate and in other instances --.and in all instances it is
only a very -- it is only a part of the story. a g00d newsman
'has the responsibility to develop,~as he can, his so- cailed
sources Just as a good == .a8 any individual attempts to develop
a llne of communicatlon with indlviduals that can be helpful to
him. But as far as those that we call "leakers" are concernec s

\\ B
anybody who is sophisticated in the political area and who has

—— e

been in it as long as I have is usually able 2 to make a pretty
““‘\

P

good guess as to, when he reads an article which does contain

————— e

a Teak, who the leaker is and his remedy, while it is not &

legal renedy, is a very effective one. The ind1v1dual‘who_I§“

a leaker doesn't find out things in the future.
= T ———

\__,
Q Did anyone who participated in conversations about




{ that it had an enormously inhibiting efrect on what a foreign

leader might say to a President of the United States. T hag ==

what you describe in Paragraph 20, and let me get the page
because that is a long baragraph, Page 15, which you describe
as "dramatic changes in foreign policy" and conversations with
(;e%pggt to ctiglal domestic issues, if any ind1v1dua1 states a—
say or what you describe in your Affidavit as "free-wheeling,
candid, and often blunt or critical advice."

A It was 1mp11cit in the conversatlons that I hag with
them. After all, as I pointed out, T indlcated for every
individual who came into possession of responsibility with me
and to several members of the house and several democrats and
republicans, whom I often talked in confldence, that they could
tell me anything and it wasn't’ going to get out as far as I was
concerned. Sometimes it gqt out és far as they were concerned,

Now, I would say also, in answer to your question,

the custom of what is called a "one-on-one." -1t was not alvays
féllowed. Sometimes we would have what we call plehary sessions,
Q@  Sir, let me interrupt.
A Let me finish the answer, then you can interrupt.

MM‘*“_—\
I found that because I had developed a reputation, going back

over twenty-xlve years, of never disclasing a confidence, or
e T ——

at least not knowlngly d01ng SO unless I had the 1mplled or

e

€xXpressed permission of that leader, that that leader would

talk very frankly with me. It was on that bas1s thdt we ‘were

able to develop not always g friendly relationship but at least

& relationship of negotiation rather than confrontation with
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1) the People's Republic of China, with the Soviet Union, leaders

24 of the Mid-East, with the leaders of Europe as well as other

3 nations throughout the world, and that is invaluable to a

4 \President., T know, for €xample, that what we call the Pentagon

5 [Papers came out, that we received a number of cables from
6| jcountries abroad concerned that their private conversations and

71{so forth, even though‘that dealt only with the war in Vietnam,

3 /it might become public. The same is true when the so-calied -—]

g | what has been called the taping system, not so-calle@.it was a

10| teping system. This had a chilling effeggi_ggggginlx;in_texma

11 of _what they might say in the future. And, of course, having i

-

1z | ®ind that this legislation, potentially'due to the fact that it
set up’a commission to deal vith future bresidencies, that this
legislation would tend to open the door for further disclosure
and in future presidencies and probably even in bPast presidencies
of what had been assumed to be confidential information, I think
will inevitébly have a’chiiling effect not only on those who -
adv;sgd the President, but also on those who, I might Suggest,
and I anm Speaking of those who had advised the President in his
official family but in the broadef#confext of the politiecal
arena, House and Senate and Governors, et cetera; in the private

sector, and I cannot emphasize in terms of the President's

foreign poliéy Tesponsibilities, even in the foreign policy area,
Teécognizing that the legislation burports to cover the National
Security area in a vay that would not inhibit in that concern

but alse recognizing that as far as any individual is concerned,

while they might trust a President or former President's dis-

Cretion with regard to revealing a confidentiagl discussion, they
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'is upheld and then is made to apply to future Presidents. But

4y

would not have the same confidence in a bureaucrat's decision
on a matter of that sort. An example is, and this letter just
arrived yesterday from an individual I haven't heard from
perhaps for one or two years, but I have known him as T entered
public life twenty-seven years ago, Mr. Morris Ernst, and you
can tell he is an old friend because he refers to me as Dick.
He says'"Dick, I see in the New York Times that thefe is an
attempt to get from you your personal mail. You may recall 3
that for some years I had put on the top of my letters, 'Burn f
before reading.' I am quite sure that I would have written :
differently if I would have thought that my random letters i
\

would have become public. Best regards. Please return all

my letters.®

Now, that is we take'a Morris Ernst, we take,

for example, one in the economic community who is not a favorite
Tl
/
withfPierre Renfret. What individuals like that would do in
the. future, w1th regard to giving their very learned advice to

the President I don't know, in the event that this 1eglslauion

I do know this, that to me, in the conduct of a Presidency, it
has been invaluable to have views on the domestic scene, in the
foreign scehe, from the broadest pPossible spectrum. That is
one of the feasons why when people have come into my office I

have the reputation of being the devil's advocate and I will

present a view as being my own, remembering what Dr. Arthur

Burns told me, to see whether the individual concerned is there
Just .to pander to the President's views or to express his own.

Good lawyers do the same thing.
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I am convinéed, as far as future decision makers
are concerned, that the quality of the decisions will reach
the lowest common denominator in the event that the confidential
ity of the dicussions that takes place is impaired ang inhibited
or for that matter destroyed. X

Q I take it the answer to my question, which was:
Did anyone ever specifically state that the disclosure of the
conversation would inhibit them from giving céndid and blunt or
critical advice? And the answer was "No, it was implicit"e

A I réad this letter from Mr. Ernst from the outéide.
I would say, and I know Counsel would not want to try to put
words in my mouth, but I used the word "implieit" but then
went on to say that because I had so 1nformed my staff and

because I had g reputatlon over the years of being, frankly

being very closemouthed about advice that I had received much,

1n01dentally, to the dlsgruntlement of the members of the press,

because they felt that all of the foreign and domestic pollc1es

and advice that inevitably goes on, conflicts and competltlon in

going to be confidential and then feels that he would be

the official family, should be gresented in the public record

Some should, sometimes it is healthy, and some should not,

And in the cases where it should not be spread in the public
Tecord is where an individual who gives advice, thinking it is

inhibited from giving such advice in the future if he stays in
an advisbry position, if we want to talk about his First

Amendment Rights, I would think that he would feel very concernet
that he would be embarrassed politically, not embarrassed

personally, by the fact that he had written or expressed views
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1l that historically is later seemed so outlandish at the time.

2 Q Mr. Nixon, the deposition will be shortened con-

3| siderably ir YOu can just answer my questions as asked.

4| Obviously you are entitled to explain your answer, but T hope

5 that we can move on a little more rapidly now.

6 MR. MILLER: My silence is not an indication that T
71 accept your characterization of it. It seems to me the answér
g | Was precisely what you called for, |
9 ' THE WITNESS: As T recall, Counsel asked me if I had any .
¥ ﬂ other selective areas outside of the deposition. He said is
gf 11 Your case based only on this and I proceeded to take one area
5 ii 12 which went far beyond that. Now Counsel can go on with
r%ﬁ 13 SPecific questions ang get specific answers.

MR. DOBROVIR: T will endeavor to do that.

BY MR. DOBROVIR:

Q In your affidavit, on Page 13, you refer to a conver-
‘sation with "the ranking minority member of a House Committee,"
And you state "I do not believe the ranking minority member
would have felt free to discuss this delicate situation if
. he had believed that his communication would later be made

public.”

Dld the ranking minority member say that to you?
A Say that to me?
Q’ ~ Did he say that he would not have felt free to

|
i
;
'dlscuss this delicate s;tuation if he would have believed that }
his communication would later be made public? ;

A Let me read from the Affidavit.
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Q Please.
A It was important that I be aware of this in order

Courgl

to be in a position to determine what the eause of action would

take in a particular legislation. I do not believe the ranking

mexber would have told me or discussed this delicate situation

if he had believed that his communication would later be made

1/’——

public.

Q My question was: Did he say that he would not have
felt free to discuss the situation if he had believed that his
communication would later be made public?

A I have no recollectiou of hie having said that, but
I am confident that he would not have said it because we had

that kind of relatlonshlp _ : |

Q Thank you. ' ;
A And also it would have destroyed him politically if | |
it had been publlc, self-lnterest would be involved.

Q  Was that conversation taped? _ =

oA Tk WaSi—m e o e L |
) Did he know it was being taped¢ ' QLL/f’/xﬁ
A. No. |
@ Was the principle of confidentiality to which you

referred, breached by John Dean in his testimony before the

Senate Watergate Investigating Committee?

A I think, as I recall, that 1 waived the attorney-

client privilege in his case. He was counsel to the White

 House, as you may recall, They asked for a ﬂaiver and I gave

it, I granted it. Obviously the attorney-client privilege does

- not hold once the waiver of confidentiality is not an issue.
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Q Did ycu not state, on April 29, 1974, and I am
quoting from your speech to the nation on television that "I am
making a major exception to the principle of confidentiality,

because I believe such action is now necessary in order to

restore the principle itself, by clearing the air of the central

question that has brought such preésures upon it and also to
provide the evidence which will allow this matter to be brought
to a prompt conclusion"? |
A Yes, I made that speech.
Q Do you still hold to that view, with respeét to the
events commonly denominated as Watergate?
A Yes. |
Q Then do you agree with the Congress of the United
States that there is a need to prévide the public with the full
truth at the earliest reascnable date of the' abuses of govern-
mental power, popularly defined under the generic term
"Watergate'?
A .Do I -- may I have the first part again.
Q Do you agree with the Congresé of the United States,

that there is a need to provide the public with the full truth

—

at the earliest reasonable date of the abuses of governmental

<

power, popularly identified under the generic term "Watergate®?

A wOuld you like to be more precise as to what is

—

popularly known as "Watergate," apart from the so-called legal
R E sorcal-e
matters that are in the courts Do you want to comment on those

Q I am referring to Section 104-Al of the Act which
you were challenging in the lawsuit as unconstitutional, an act

which was signed by President Ford,

|
4;{
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'covered by the matters currently in court,

_ cooperation, I believe we have complied with the spirit of the

.statement that I made on April 29th and also with the Con—

MR. MORTENSON: Counsel, it is a matter of position taken
by Counsel for plaintiff that the term is not reasonably
definable and you ask this plaintiff whether he agrees with what
Congress states. It is not reasonably definable and puts him
in an impossible position to answer.

MR, DOBROVIR: Let me ﬁry and ask it another way then.

BY MR. DOBROVIR:
Q Do you believe that the full story of the activities

carried out by you and members of your staff, that had o do—

with the concealment of various aspects of the Watergate matter

e e
e S

T ——

should be made public in their entxrety?

P
A The Affidavit, I beélieve, answers that questlon,

polntlng out that we have cooperated with the Special Prosecutor
]
and as of this time we have satisfied all of the requests of

—

the Special Prosecutor for documents, tapes, that he has made.

——

In addltlon, of ccurse, I have given testlmony to the Special

Prosecutor Task Force on a numbur of the 1qqu9q other +han__hose

e e et comerramenr et

T A
So my answer to the question is that in view of that

gressional statement that you have just read.

Q Do you believe that the public at large, as opposed
to the Special Prosecutor, has a right to know the complete
stdry?

MR, MORTENSON: The full story of what?

MR. DOBROVIR: Watergate,
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MR. MORTENSON: What do you mean bvv"Watergate," Counsel?
i

The building?

MR. DOBROVIR: Mo, I mean by Watergate, T am asking the
question in this sense: All the activities that occurred after
June 17, 1972, up through August 9, 1974. T only use that date
because that was the date Mr. Nixon resigned from office.
Relating to what is popularly described as the "cover—up'"

Now, if the witness knows what I mean by that, I
would like him to answer the question.

MR. MILLER: The witness may know what you mean but T
t T —

don't. _
MR. DOBROVIR: Well, if the witness knows, I would like

the witness to answer. -~ '

A, Counsel has given you the answer.

BY MR. DOBROVIR:
"7 Q - Counsel has said Counsel doesn't know what is mean+

by "Watergate."

above his. ' | —
Q Do you know what is meant by "The Watergate cover-
) up "? .

R Y

A If my Counsel doesn‘t, I would never put my wisdem

A I know what several people have written. —

Q Can you tell me what you understand it to mean? \

A I can only tell you that we have cooperated with

the Special P;esecutor in all of his requests and that insofar

-~

as any activities on my part are concerned, that they have been

disclosed to the Special Prosecutor, who is responsible in this
— _ ny”
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area. And beyond that, I have nothing further to adq.

P
MR. MORTENSON: Counsel, you are putting the plaintiff

here in an impossible position to answer your questions; because
of the fact that in cooperating with the Special Prosecutorts
Office and Providing the Grand Jury, through the Special
Prosecutor's Office testimony and documentation, that that
material becomes subject to the Grand Jury's bproceedings and
the laws regarding disclosure thereof. And to ask the plaintifr
irf he‘believes the American people should have access to these
iteﬁs, which pertain to what ye don't seem to be able to extract

as a definition of Watergate, would require him to conclude that

- he disagrees with the laws that provide for the Grand Jury,

And I think that is an impossible task for hinm,
MR. DOBROVIR: My question and the whole examination
' I
relates not to what the Wwitness has stated to . the Grand Jury or

to any other law enforcement body, but rather to what is

contained in the Presidential materials that are the subject

matter of this lawsuit, Mr. Mortenson.
Let me try ancther définition; what I am talking

about, to see if this will help the witness +o answer,

BY MR. DOBROVIR: |

Q Do you believe, Mr. Nixon; that the public is
entitled to full disclosure of everything that is in the
‘presidential materials, that relate to the break in at the

Democratic National Committee Headgquarters on June 17, 1972,
\

and subseguent efforts by anyone to conceal the involvement

of the Cormittee for the Re-election of the President, with that]




10
11
12
13
14
15
16

7

18
15
20
21

a3

24
25
26
2]
28

{

A Well, the answer to your question at this point is

not at this time, in view of the legal broceedings that are

underway and in view of, as we have already indicated, when T

speak of legal proceedings, ineluding the Grand Jury nroceedlng

However, I would anticipate that in the future, that in the

e ———

presidential llbrary, that all of these matters would be made

Eablic, because they are not in the provided -- they were not in

the category of the -- let £et me put this more precisely.
\

These matters, in which there Was a public interest
N
Since the tapes as well as the documents, et cetera, would be

delivered to the library. It would be my intent that, except

—
where there would be a v1olatlon of the guidellnbs, that former

Presidents under the Presidential Library Act of 1955, which

e
passed when I was Vice-President of the United States, %§§~EEEF

e b

ing Watergate t
under those guidelines that matters involvin grgacte would be

T s,

--among those made public... S e e e s : S

I should point out what we are talking about here

is, well, of course of great public interest, in view of how

much has already been made public and in view of the present

status of the matter. I find that 1lesg than oné Dercent 6T the

presidential materials, the number 42 million documents, con-

b —

versations and so forth. is Watergate-related in any respect.

S

But we are not talking about a great deal of materizl.

Q If I can summarize your answer, You are saying that
T —
you agree it should be made pPublic but not at this time?
. .y -

MR. MORTENSON: I think the answer stands for itselr in

the record as stated. If you want the reporter to read it back
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S0 you can get it, --
THE WITNESS: The reporter can read it back.
MR, MORTENSON: Let that stand in the record or not +o

agree or disagree with your characterization.

BY MR, DOBROVIR:
Q When do you ‘think that this material shoulgd be made

public?
A Pardon?
'Q  Vhen should this material be made fully publice

S———
You said not at this time.

know, with regard to his tapes.

he has passed away, of course whether or not members of his

A Well, first of all we have to get the decision made
with regard to this action that we have brought so that I can
have the opportunity to obtain the materlal and to segregate thog

]
portions that are private and bersonal. And, of course, what-

eéver portions that might involve the national security there

has to be a check.

.

I notice, for. €xample with regard to tapes, that
vl S

President Johnson placed a 50~year limitation, as you probably

Q@ My question is sti1l with Watergate.

L

A I am not quite through and I have not 1nterrupted
R T

Counsel in his, Counsel's .questions. And if Counsel will show

e .\4..,.‘..“._...\~_.,~..._..__«——~_....

me_the same regard 1L would eppreciate it'
President Johnson has placed a 50-year limitation

with regard to any materials that were on tapes and now that

family or others may decide to move before that time, to make

e
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T

aS possible.

some of then public, remains to be S€én. But I think that ig
too long.
In the agreement that I have, that T will eventually

work out, the letter”gf“;gggggmyijgwgggmUhiversity of Southern

California and so forth, I intend to provide for making“first,

of course, for Proper review of the tapes, which can only be

undertaken by me angd members of my family, because of the
\ . A e

)

private and‘EEEEEHEiWEonsiderégions that are there and for making

them public as Soon as those reviews are completed.

MR. MORTENSON: ILet us take a brief recess.

(A brief recess is taken at this time.)

BY MR. DOBROVIR:

Q Let me ask the guestion then, Mr. Nixon. Do you
w—“\

have a time period that you eéxpect, within which to‘gg§fifyii‘

disclosure of all the Watergate matters?

——

A No.i
Q Do you expect it to be longer than five Years?

e i"&55ft“£eii'uhtii‘iwééé"h6ﬁ“£ig'the task is.

e

Most of the tapes are not as audible as_the one you played at
that cocktail party.

: S+—4t-will take for vou nd t
9  How long do you expect #¥8-lor you and the

members of your family to review all the tapes, Mr. Nixon?

A I don't know. But we will do it as expeditiously

S e = = 2 s S

P

Obviously, as Counsel is aware, we won't have

e

access to the tapes until this case is deéided, which, as T

understand, at the earliest will be next spring. But by that
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time the tape review brocess could begin and I have some ideas

as to how it could be expedited and I do want, because of the

great interest in the tape material, I want it to move as QU¢C¢1J

i A

as possible. What is the Supreme Court's statement° Wlth all
=

~he deliberate speed. A little faster than that, particularly

as it applies. -
Q But only yourself and Mrs. Nixon and your daughters

I

will be listening to the tapes; is that correct?

A Yes. Well, -«

MR, MILLER: May I ask, Counsel, what the relevancy of

the time period is to this lawsuit? .
MR. DOBROVIR: Well, we are discussing & section of the

statute with which Mr. Nixon disagrees, which prbvides that the
public should be provided with the-full truth at the earliest

reasonable date. And T am Just trying to ge't some“;nigzxéiigp

L

MR, MORTENSON- Counsel, you are characterizing --
MR. DOBROVIR: Iet me finlsh. Please don't 1nterrupt

Counsel we must have this evenhanded so that we can have some

basis for understanding what the W1tness' plan is w1th respect

to the time frame for release of the full story of Watergate.
MR, MORTENSON: I don't believe that your éharacterizatla

of his agreement or disagreement with the statement contained in

the statute is accurate and I just want the record to reflect

that.

BY MR, DOBROVIR:
Q Do you believe that the President has an ongoing

constitutional responsibility to protect the confidentiality




10
1
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27

28

of cormunications®?

A I certainly do.

Q And does that responsibility extend to communications

with former Presidents -- of former Presidents?
A It always has. |
Q And did you not seek to protect that 1nterest when
you sought, when you authorized the litigation to prevent the
pPublication of the Pentagon Papers?
A Yes, ihat is correct.
I should point out that from a political standpoint

some of the members of my staff totally disagreed, In fact, mosﬁ

/&‘J/“V .v/- )
of them were my decision to litigate on the Pentagon Papers
7

matier, because it was no skin off our back. After all, when
we came into power there were 300 men being killed evefy day

and 550,000 in Vietnam at that time., We were drafting 34,000

l a month, and this all reflects on the previous administration.

Well, the way T saw it wés that far more important

than who the Pentagon Papers may have reflected on, as to how

EREE

we got in Vietnam and what we had done in Vietnam was the

Office of the Presidency of the United States, that is why I

felt that for the individual who removed the papers, top secret‘
bapers, although most of them were not particularly important
some were vitally important, should not have been given a badge

of honor and the paper that published them should not have

recelved the Pulitzer Prize. i

Q But you felt it was part of your responsibility to /
protect the confldentlallty of communications in the Kennedy

and Johnson Adminlctratlons, isn't that correct?

|
[
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(At this time plaintiff and plaintiff's counsel confer. )

MR. DOBROVIR: I would like the record to show that .

Mortenson is whispering to the yitness.

THE WITNESS: Yes. What Mr. Mortenson Just pointed out to
me was exactly the point that I was going to make and that is
that what I was protecting here was the classification system
itself'. These were classified docuﬁents. If classified
documents are leaked out in an administration and if no action
is taken against those responsible for that leak, it becomes

pervasive, confidentiality is destroyed and the ability to

conduct the Presidency-is seriodsly eroded. And this is
particularly true in the foreign policy field. But as I say,

it is also true in the domestic field where You have such

issues as Monetary Reform, International Trade, et cetera, in-

volved.

BY MR. DOBROVIR: , | _
Q ‘But it is the responsibility of the President, is

MR. MORTENSON: It is, is it not, -~
MR, DOBROVIR: -- of the President in Office --
MR. MORTENSON: -- to protect classified documents?

MR, ﬁOBROVIR: To protect. _
THE WITNESS: I consider it to be that, to be my

responsibility.

BY MR, DOBROVIR:
Q And it is presently the responsibility of President
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Ford, is it not?

A To the extent that he agrees with that, yes. =®Each
President views the situation from his own likes. From my
experience I had felt Very strongly on this issue at that time.
I should point out we were engaged in a very difficult war.

That war slopped over at home and erupted into V1olence and was
tearing the country apart. And T felt that at that time,
Also we were engaging in initiatives not only to bring that war
to a ccgclusion, és far as we were concerned, but initiatives
to avoid that kind or action taking place in the future with
those issues and for that reason I felt perhaps more strongly
than even a peacetime President might feel, that confidentiality
was absolutely imperative. |
| MR. MORTENSON: Counsel, let me interject for the record
here that I object to the question as calling for legal con-
clusions of this witness. The record, I believe, made in this
case is such that there is no ciaim that plaintiff, as a former

President, claims the right, the duty under the Constitution, or

'staidte,“or any other basis;”fo.éiﬁhérmcléSéify or declassify

documents. And I believe that it is a mauter of 1aw, the
question of whether the encumbent Administration, the encumbent

President is charged with the respon31b111ty of protecting

classified documents.
So to ask this plaintiff whethnr or not he views

himself zs. hav1ng that responsibility or not is a matter of

legal conclusion.

THE WITNESS: As I understood the question, the question

related only to what was Iy responsibility at the time of the
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- Procedure in a deposition, however, that it is not proper for

'to put down every time there is any king of this thing so that

o3

Pentagon Papers and I intended my answer to be directed to that
guestion.

MR. DOBROVIR; My further question --

THE WITNESS: Incidentally, could T ask, for the record,
because I wouldn't want Counsel to feel we are violating any of
the rules, T have, of course, no objectioh whatever to indicating
that I consult with Counsel from time %o time. Does Counsel
suggest that is not to be allowed? What was the purpose?

MR. DOBROVIR: I have no objection to you consulting with
your counsel with respect to such matters as to whether or not
you are to answer a particular question or whether it is a

proper or improper question. Tt is my understanding of the

& witness to consult with his counsel with respect to the
substance of the answer.

THE WITNESS: Well, I should point out to counsel that,
as Mr. Mortenson has just stated thé question on which Mr,
Mortenson was advising me was one that involved a legal
1nterpretatlon as well as substance and many times it is not.

But let me say on our part that I would like for the reporter

Counsel does not feel that the record is inadequate in showing
that I do consult with cquhsel. I will consult with counsel
only when I feel there is a legal matter involved. But T have
no objection wﬁatevervto that and so Counsel need not raise
that question again,'I mean in any way that he wants.

Let's go férward with.the questions.

MR, DOBROVIR: Thank you,
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THE WITNESS: At any time Counsel objects to ny consultir
with Counsel, T wish he would say so rather than making a remark
as he did to the reporter, that let the record show that he

consults with Counsel.

BY MR, DOBROVIR:
Q On April 16, 1973, did you say to John Dean, and

I quote, "Nothing is privileged that involves wrongdoing™.

.

MR, MORTENSON: Counsel, let me interrupt. Is Counsel
R

quoting from & document and if so let us enter the document

]

iﬂ%b the record. ~M~wwyufmwwwuw

MR, DOBROVIR: This is a quote from Submission of
Recorded Presidential Conversations to the Committee on the
Judiciaty of the House of Representatives by President Richard
Nixon, April 30, 1974. Tt is a blue book, paperbound, approxi-
mately two and a half'to three inches thick and I anm quoting
from Page 802. T would be happy to shoy it to the witness if -
Be ol o — ke e i

THE WITNESS: I db not Tecall the conversation

Specifically. I would not affirm nor deny that is the case,

~but T do not'recall the conversation,

BY MR. DOBROVIR:

Q Do you believe the Proposition to be true, the

\

statement "Nothing is Privileged that involves wrongdoing"?

MR, MORTENSON: Again, Counsel, I object to the question

e e

as calling for a legal conclusioﬁ of the witness.

MR. DOBROVIR: I am asking the witness to do no more than
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1) tell me whether or not he believes that that is true or not.
2l And if you are instrueting the witness not to ansver, that is

3] fine, we will 1let the record so reflect,

IR R o AR D

4 THE WITNESS: What is the definition of "wrongdoing"9
5
6§ BY MR. DOBROVIR: =
7 Q I am quoting your words, Mr. Nixon.
8 A I am asking you, what do you say is wrongdoing? I
9 don't know. _
10 MR, MORTENSON- Counsel, you are stating that the witnes:
1 has said he does not recall the'conversatlon. You have then
12 asked the witness whether or not he believes the general
- 13 Propesition and you have stated a general proposition. We need
%ﬁ 14| to know, in order to answer that, first of all because it calls
_z; 15 for a legal conclusion, what interpretation of that proposition
%: 1 you are making. |
= 17 MR. DOBROVIR: I am making no interpretation of the
18 proposition‘ The question is clear._ If the witness is unable
?ﬁ' 15 - to answer it as stated let the record so reflect.
20 THE WITNESS: Is Counsel's interpretation of wrongdoing
al an'engaging in illegal actiVitY?
2 MR, DOBROVIR: I have no interpretation of the word I
5 g simply ask the questlon.
g} 2 MR, MORTENSON: I will 1nstruct the witness not to answer
:i. 9 the question because it calls for a2 legal conclusion stemming
? 2 ﬁlirom the Fifth Amendment ang & variety of other privileges that
t;; 97 might apply, depending on'what the definition of the nr03031t10n
%} 2 is and you are unable to or unwllllng to state that, so I cannoﬂ
=
:
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let the Witness speculate what that means.
THE WITNESS: T would like to add to that, eéven though ;

Counsel instructeq me not to answer, as-far as wrongdoing is

involve breaking the lay. Others might consider Wrongdoing
an American, for example, in 1945, as many of them dig, support:
the DeGaspary Government in order to avoid a communism over-
The point that T maké is that in terms of Wrongdoing

unless the question ig Put more precisely T shall have to
Tollow counsel'é direction in order to respond.

MR, DOBROVIR: Very well.

THE WITNESS: I can also say that I shoulg also point
out that not- only with regard to the Johnson tapes, in which

there is a Tifty year, as you know, restriction with regard to

|their being made public but also with regard to the Kennedy

tapes, of which there are several hundred in Hyannis Port, as T
understand, they obviously, their familiés now, ahd the
PTésidenﬁ's at the time that they set up there or made plans.
for their library, wrote their letters of intent, each héve
had a right to blace such conditions on their release as they
thought were proper.

| Tmplicitly saying that as far as I am concerned,

that I have always felt that an administration, after g

President leaves office, a President or Congressman or Senator
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or Vice President, should be Very forthcoming With regarg tc
conduct of his office. And in my review of the tapes T shal

of Course, follow that policy.
I should also point out that when Counse] earlie

as he very Properly did, went into the subject or what is cg’

the Watergate tapes, then, of Course, limited it to what he

_‘“MM“ —_ . e —————,
called the Watergate cover-up, that here wWe have two differer

questions. First we have what is basically g legal Question,

should waive Privilege, which I have done, where illegality i

CIATEEd. We have done EBQ“W&ﬁéwébééiéimi%dgééﬁ%or has been

= 5 —“_-:"""‘—"\__‘5...‘_ po—
brocedures with Tegard to a Grang Jury, with regard to

s

—

defendants who are on appeal, - Ang all that T can do-is to

cooperate with the Special Prosecutor, which we will do after

that period is completeq. Then I shall determine, but not the

——

Congress, 1 shall determine what can appropriately be made

’—\ 2 .
except that I will be as forthcoming as Possible, particularly
\—\_‘c

With regard to the tape mattep,

\ )

\ e
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BY MR, DOBROVIR:

Q Do you claim --

A As T say, what I have just saig I do not mean to
imply any criticism of President Johnson and I don't knoy what
President Kennedy's decision or his family's decision with
regard to the release of their tapes. ?Egt is a decision for

—\——h-
them to make, because those conversations, conversations that

S— T —————— N—
are more than anything else in the President's materials, are

his and his alone not for Profit but because they are so inizﬁé

e
because they go far beyond what g note taker might write and
under those Circumstances therefore the President should have
a right to make g determination as to whether or not and how

- \‘*——\'

and when there should be & disclosure. Angd in my case I am

indicating oy own intent to disclose, to makF public the tapes

3
7y

ﬁaﬁing‘in mind the natigng; security problemn, the embarrassment,

fﬁé pPrivate issue,

oo -

A The Secret Service operatives, Mr. Butterfiéld and
Mr. Haldeman, I don't believe any others kney.
Q@  Did Mrs. Nixon know?

A No.

Q Did either.of your daughters know?
A No.

q

Did your personal Physician know?
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No.
!

Did your attorneys know?

No.

Do you claim --

A
Q
A
Q
A Incidentally, my secretary didn't.
Q Did not? ) |

A TNo. |

Q Miss Woods?

A She didn't know.,

Q Do you claim, as part of the presidential materials

included in this lawsuit, documents brepared by members of your
¥hite House Staff for their own use? For example, handwritten
notes that Mr. Erlichman would take of meetings with you.

A . For my use or his?

Q For his use. .

A Well, handwritten notes that he made of me would
be made for my burpoSe and for my fiies. Those were the
instructions. If he waé the notetaker, those notes were made
for me and they becanme part of the presidential materials, 'If
on the other hand he was doodliﬁg, which he might often do,
or making a ndte to himself, they belong to him.

Q Do you claim as part of the presidential materials
included in this 1awsuit recordings that either Mr. Erlichman
or Mr. Colson made of their telephone conversations?

a4 No. — -

Q The answer was "No'?

MR, MQRTENSON: .Are you asking of all records?

THE WITNESS: What are you talking about? Recordings of
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- made records of conversations on official business and not

66

whose telephone conversations?

BY MR. DOBROVIR: _

Q@ The record is that mr, Colson and Mr. Erlichman
sometimes recorded their telephone conversations from their
end and that those telephone con&ersations, after being
recorded, were sometimes transcribed. T am asking you if those
are included in the bresidential materials which you claim
ownership of in this lawsuit?

A I would have to difﬁerentiate. If tﬁe telephone
conversation was a pri&ate conversation that they were having,
with regard to their own business and so forth, that was one

thing, thatAis theirs. 1f the'conversation had to do with 2

the telephone conversation and its transeription would be part
of the presidential materialg and in such instance the decision
would depend upon the subject of the conversation. -
" Q@ Do you claim -- :
A As I should point out, Counsel, i think‘the record

Will show that their conversations, that the only; I believe;

personal, but it could have been otherwise. I don't know. They
never told ﬁe. |
Q But the records of conversations on official
businésé are included in the materials which you claim?
A On official business ha&ing to do with the
bresidency, yes.

Q Po you claim FBI records of electronic surveillance
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oF seventeen individuals, which was ordered in May of 1969, to t
part of the presidential materials included in this-lawsuito

A Well, if any FBI records -- I think perhaps we can
shortecut Just a bit here by going further than that. The FBI
ot only furnished such records bgt they furnished highly
lassified records whenever we made appointments through the
Judiciary to the Cabinet, et cetera. So-called raw files were
sent to us and all of those, all of the record that the FBI made,
where We requested them, I would consider part of the presidentie

material; yes.
Q On April 30, 1973, did you order that the FBI

—————

- records of the surveillance of these seventeen 1nd1v1daals be

U

—

placed among your ‘bapers?

A I don't know. I can't recall it.

Q All right. Do you claim as part of the Presidential
materials involved 1n this lawsuit documents transmitted to

members of the White House Staff, not addressed to you, from

forelgn governments?
A Excuse me. 'Whether-members of the White House Stafrf?

Q Documents transmitted to members of the White House
Staff not addressed to you, which came from foreign governments,
do you claim that those are part of the presidential materials
which you claim ownership of?

A It would depend again, Counsel, on the nature of the
correspondence. For example, such correspondence would primarily,
come to Dr. Kissinger or sometimes General Haig and in most
instances that I can recall, while the correspondence went to

them, the correspondence went to them with the thought that it




1| was part of our ongoing dialogue and that it would be made

2} available to me for my consideration. If it was correspondence
3| of that type, yes, it is part of the presidential material. JIr
4 it is, however; personal correspondence with regard to a

5 ?rlp of a member of the white House Staff, for example Mr.
Kmis & A

6f Runsfield took a trip to Asia which was part official and part
7] bpersonal, and Mr. Finch went With him. They had a lot of

S i TN S S

3 correspondence. I would not consider that correspondence as

'9 part of the presidential material,
10 . On the other hand, their report on the trip, the

RGP

11| conversations that they had and any communications that they

«,;,’.lfff:az

12 had thereafter dealing with the: substance of their trip, even

W 314“‘{,1’!')' —h

13l though this was in a domestic 4rea, would be presidential area.

R RIS T LR

1 Q When you refer to correspondence addressed to you,

15 do you mean correspondence addressed to you with your name or as

i

16| Fresident, or do you also include correspondence addressed to

At
-+
a

-~ 18 to you? L 5 e B e e o _ _
19 | A The way it worked is that many prlvate citizens in

RN R g

R
oy

20 this country and some foreign offic1als often addressed thelr
.correspondenee to an aide because of his desire to be sure that
2 it came to my attentlon. If it was addressed Just to me it

23 might get 1n the mill and they felt, sometimes Justifiably,

it might not be brought to my attentlop, so it came both ways.

4168
N
LN

25 But the substance of the correspondence would determine whether
26| Or not it was presidential material or whether it was their

27 materiasls.

7 og Q Do you claim included in the presidential materials
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jn this lawsult documents prepared by members of the WhiteﬁHous'
staff Tor internal use that were not intended to be tramsmitted
to you and that were not transmitted to you which dealt with
government business, their official business?

A It is very difficult to separate that out from
official business, what we call preSidential materials, because
within the White House Staff there might be a memorandum that
was written from one staff member to another but because the
staff member, say at a lower level, might not think a memoranduw
written directly to the President would get to him. I recall
one in particular, because it has become rather famcué, a
memorandum a Mr. Liddy, whom I didn't know, wrote to Mr. Bud
Krogh, in which He recommended strongly‘that-Mr..Hbover resign.
Normally suchva memorandum would never come to my attention, but

|
Mr. Krogh showed it to Mr. Erlichman and Mr. Erlichman thought

at least it was something I should consider and it came to me.

I would consider that to be presidential material, because the

{ purpose of the memorandum basically was to affect presidentiai

action.

24
25
26
Vi
28

Any memorandum that is supposed to influence

presidential acts, presented by a staff member is presidential

material.
Tn , .
Q he Paragraph 23 of your Affidavit, you indicate

as a reason for installing the tape recording system a recom-
mendation that you received from President Johnson by way of
a close mutual friend. And you indicate that President Johnson .
urged you to do so because the taping system he had installed

had assisted him in writing his memoirs. Who was that close
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mutual friend?

A Mr. Don Kendall.

Q How did he communicate President Johnson's recom-
mendations?

A Through Mr. Haldemgn.

Q In writing or orally?’

A  Orally. Basically I'can_explain it quickly and
probably answer all your guestions.

Mr. Kendall was & member of the Nixon Foundation

and aiong with éeveral others who were members of the Foundation

visited various presidential libraries and .President Johnson

graciously asked him to come visit, to give advice ﬁith regard

to the libraries. _ '
At the time they made their visit to the library,

President Johnson in a discussion with Mr. Kendall, and whether j
- MM___ !

others were present or not I do not know, at least in a

discussion with Mr. Kendall I can say firsthand and not

hearsay, said that he had noted, President Johnson had noted I

had ordered all electronic equipment out of the White House. I
think what he was referring to was the fact that I had gotten

rid of the television sets and so forth and so on. And there

was a lot of equipment I didn't know about, other equipment

was there. But I said to clean it all out, we want to run our

————

own .show.

ﬂ—\.—-—’ ‘
In any event, President Johnson said to go back }

and tell President Nixon that it is vitally important that he

install or reinstall, what term was used I do not recall, but

=

a system for taping, because he said he found it proved
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rany time subsequent'tp your receiving this communication?

T ——

invaluable in writing his memoirs and also he thought very
important in terms of g presidential library to have this kind
of material in it.

Mr. Kendall came back and reported the findings of
the Committee to Mr. Haldeman, Mr. Haldeman came in to see me,
This I recall quite clearly, it was a very brief conversation,
and he saig President Johnson had Tecommended that we put in a
taping system. Ang I said to limit it to the offices and not
in the residences and né taping of starfr members' telephones |
and.éo forth and so on, which apparently, at least T cannot sz
this for sure, but'apparently had been part of the Joﬁnson

system. It has been allegeq by some, whether that is true or |
fot I do not know. ' ) ' ’ | /
But in any event, the taping system was then
installed, my memory, the reason I use Mr., Kénddll’s nhame here,
is not that T independently recollected that Mr. Haldeman to1ld
me Mr. Kendall was the one who came in to see him but Mr, \

Kendall, oh, two, three months 280 was a visitor here at my

had gotten it from Mr. Johnson, And Mr. Kendall recounted in
detail his conversation with Mr, Johnsbn and Mr. Johnson's
concern about my not having any taping system whatever. : 1

(a] Did you ever speak to former President Johnson at(

A No, not about that,

Q@ My question is: Did you ever speak to him at all




10
11
12
13
14
15
16
7
18
19
20
21
22
23
24
25
2
27

- 28

.| Mr. McGovern and also Mr. Wallace, he dld not mention that the

- time. I had in mind at some day I would. I had other things

(2

subsequent to that communication with former President Johnson?
A Yes,
Q And in none of those conversations did you mention’
the taping syStem?
A No. I am sure he assumed we took his recommendation
Q But you never discussed the matter with him?
A No. 1Incidentally, when I saw President Johﬁson-on
two occasions in the period between the nomination and the

election, he did not mention the conversation was taped. Also

when I saw him and members of the National Security Council

e ——— g
after my nomination but before the election, just as he saw

Cabinet room was taped. It woluld have been qulte 1nteresting
to have that tape. |
Q S0 one reason for installing the taping system was

to have a record for your use in writing your memoirs; is that

correct?
A That was a reason that Mr. Johnson, President

Johnson had indicated to Mr. Kendall, was a good reason to put

it in. I frankly was not thinking of writing memoirs at that

I was thinking of. This is early 1971. My reason for approving
it was that Was primarily because of the historical significance
I knew of it, particularly in the foreign policy area, of the
conversétions that were taking place and I felt having those

conversations taped for purpose of history would be very, very

useful and that it why it was done.

Q That was the reason?
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A That was my primary motivation.

Q Were there any other reasons?

A No. |

Q So that was the sole reason?

A I didn't say it was the solé reason.

Q I am sorry, I don't want the record to be incorrect,
You said it was the primary reason and I said are there any othe

Teasons and I thought you said, "No."

A Well, Counsel, there is no reason to quibble,

|
I sald as far as memoirs were concerned I wasn't thinking of

memolrs specifically at that time, although I intended sometime
to write memoirs. And President Johnson had indicated that he
had found it very useful in the memoirs and certainly in my
mind, thinking about reasons, President Johnson's reference to

memoirs must have been a consideration. My reason, primary

~——

Teason, .and we want to be quite brecise, was that I felt that

far historical purposes,'particularly in the foreign pollcy
area, it would be well to have conversations taped.

.

Q All right. So yourrprimary reason.was for historica

purposes and another consideration was the possibility of use in

e

Jour writing your memoirs. Were there any other considerations?

A No.
Q Just those fwo?
A None that I can recail.
Q Thank you. -
Do you knoﬁ whether Henry Kissinger, when he was
your National Security Advisor, had his telephone conversétions

taken down in shorthand by a secretary?

%
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A I have no knowledge of that.
Q You have no knowledge of that. You were never
advised at any time that that might be the case?

A No, I didn't ask him. The secretary didn't tell me.
e —

Tf she had I would have told him to discharge her.

r -

You would have told him to discharge her?
Yes.

For telling you?

Yes. She was working for him.

O = O » o

I wasn't asking about whether the secretary tolg you
or not, I was merely asking you wheuher you had any knowledge of
that and your answer Js "No"? o
A All right.
‘)ch*’ W ’
Q Are you aware of the John Erlichman files, pres ently.

included in the presidential materials that are involved in this
lawsuit, are copies of the CIA psychiatric profile of Daniel
E&lsberg? ' C » -
A No, I am not personally aware of that. I have ﬁeen
informed that that could be the case.
Q Do you claim those documents as part of your
pre51dential materials involved in this lawsuit?
A Yes. I think they would be part of the presidential
aterials; yes. Because whatever was done in this particular
ea was done iq its official and not in an unofficial capacity.
Q wl‘)}éf;"%f the interests that we earlier identified
would be protected by your having the exclusive control over

those materials?

A The Ellsberg case?
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Q That is right.  Mr. Ellsberg's psychiatric profile
is what I had reference to. |

A Well, I would suggest first that that material, it
seems to me, would come under the provision, the guidelines that
I intend to lay down in ny letter .of intent in regard to what I
consider to be private or embarrassing material. And I am
speaking in terms of its disclosure, and to the extent that it
involved Mr. Ellsberg's activities and their removing top
sécret documents from the various places he was employed within
the govermment. That would fall within the strictures of the
National Security test,'except, of course, to the extent that
the Supreme Court and Court of Appeals' opinion and the Pentagon
Papers case makes that no 1onge}'a National Security item., - T

have not seen his profile, incidentally.

L —

e

Q Are you familiar at all with the General Services

Administration regulations under the statute that is in issue

in this case? ~ o )

A Yes, I am familiar regulations were issued.'”I have

not studied them carefully; no.f I have not done_so because I

feel that we should first try to prevail in the suit and if we

-do not prevail I, of éourse, will study them very carefully.

Q = Are you aware that the regulations provide expressly
for your access to the materials, the statute and the regula-
tions so provide? |

A Acceés under certain circumstances, as I understand.
Certain conditions and access. also by others.

Q Would your interests be satisfied, Mr. Nixon, if

either & complefte copy of all of the Presidential materials wvere
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- the best of intentions would not be able to make the fine

'Administration,‘very appropriately considefing a precedent that |

"was not in law but just understood since the presidenéy came

provides that a former President first has the diécretion and |

76

made and transmitted to you for your use here at your home or if
the originals were transmitted to you and s complete copy
remained to be administered as provided in the statute?

A No, that misses the point of the whole case. Becaus:

the point of this case is not just access for me for purposes of

N
e

mental and profound. It goes to the issue of -- a number of
issues, but particularly the separation of powers issue. The g
principle of confidentiality, which I have addressed directly

earlier and access to me, when coupled with access to govermmen .

bureaucrats on a wide-scale basis, individuals who even with

judgments which, and by fine I.mean the delicate judgméﬁ'ﬁs_withﬁ'q
regard to what is private and what is personal and what is |
political and what is embarrassing, what is National Security,

et cetera. In other words, I believe that the Federal Libraries

Act which, as I say, was passed in 1955 during the Eisenhower

/
/

into being two hundred years ago, the Federal ILibraries Act f

/
/

the sole discretion to make decisions with regard to the f

. : |
disposition of materials that were accumulated during his /
presidgncy. /

MR, MORTENSON: I want the record to reflect that in

cownselts position, counsel for the plaintiff's opinion, the

question was replete with requests for legal conclusions by

the witness. I think the pleadings in this case are clear, to
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the extent that plaintiff does not believe that this stabute
adequately protects his rights; his rights, for example, under
the First Amendment. T believe it is a legal conclusion to be
decided by the Court, whether the provisions of the statute

do adequately protect that interest.

Flaintiff is on record with filing the Complaint
that the statute does not in any way, in his opinion, protect
his interests as set forth in the Complaint.,

MR. DOBROVIR: Thank you. It is time for our noon
recess. We will convene at one'o'c10ck.
(The time is 12:m. At this time the noon recess is

taken.)
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