
A
tto

rn
ey.  P

eter D
o

n
n

ici, E
x

ecu
tiv

e D
irecto

r Jay
 M

iller an
d

 L
eg

al D
irecto

r 
C

h
arles M

arso
n

 an
n

o
u

n
ce su

it to
 h

alt b
o

m
b

in
g

 at p
ress co

n
feren

ce. 

 

a
d

u
 N

 

 

W
S
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V
olum

e X
X

X
V

III 	
S

an
 F

ran
cisco

, Ju
n

e 1
9

7
3

 	
N

o. 5 

R
ep

. S
tark

 su
es to en

d
 

bom
bing in C

am
bodia 

W
ar in Indochina has been challenged 

repeatedly in the C
ourts by the A

C
L

U
 and 

other groups, alw
ays w

ith the sam
e result. 

T
h

e Ju
d

iciary
 h

as d
o

d
g

ed
 th

e co
re 

co
n
stitu

tio
n
al q

u
estio

n
 o

f w
h
eth

er th
e 

executive branch m
ay com

m
it long-term

 
m

ilitary force w
ithout a declaration of w

ar 
by the C

ongress each tim
e. 

In
 th

e p
ast, th

e co
u
rts in

terp
reted

 
certain

 co
n
g
ressio

n
al actio

n
s to

 im
p
ly

 
consent of the continued w

ar in Indochina. 
T

he G
ulf of T

onkin R
esolution, renew

al 
of the Selective Service A

ct and passage of 
defense appropriations bills have all been 
considered as justification for the w

ar. 
A

C
L

U
-N

C
 filed a suit last m

onth on 
behalf of R

epresentative F
ortney H

. (P
ete) 

S
tark (D

-O
akland) against the S

ecretaries 
of D

efense, the A
ir F

orce and the N
avy, 

w
h
ich

 ch
arg

es th
at th

ere is n
o
w

 . n
o
 

im
p
lied

 C
o
n
g
ressio

n
al su

p
p
o
rt fo

r th
e 

b
o
m

b
in

g
 in

 C
am

b
o
d
ia,  b

u
t th

at th
e 

reverse is true. 	
. 

C
O

N
G

R
E

S
S

 O
P

P
O

S
E

S
 B

O
M

B
IN

G
 

In
 h

is 
b
rief, L

eg
al D

irecto
r C

h
arles 

M
arso

n
 ask

s th
e C

o
u

rt to
 d

eclare th
e 

bom
bing ofC

atnbodia unconstitutional on 
the grounds that it directly contradicts law

 
that has been passed by the C

ongress and 
signed by the P

resident. H
e points out that 

the G
ulf of T

onkin R
esolution has been 

repealed and that C
ongress has explicitly  

prohibited the P
resident from

 engaging in 
com

bat operations in C
am

bodia. 
N

o
t o

n
ly

 h
a
s C

o
n

g
re

ss fa
ile

d
 to

 
authorize com

bat operations in C
am

bodia, 
b

u
t it h

as stip
u

lated
 th

at n
o

 m
ilitary

 
activity should continue in Indochina once 
a
ll g

ro
u

n
d

 tro
o

p
s a

n
d

 P
O

W
's h

a
v

e
 

re
tu

rn
e
d

 h
o

m
e
. T

h
e
 M

a
n

sfie
ld

 
A

m
endm

ent, w
hich w

as passed in 1970, 
-says just that. 

`IN
H

E
R

E
N

T
' A

U
T

H
O

R
IT

Y
 

In 	
ad

d
itio

n
, 	

every 	
m

ilitary
 

appropriations bill since the C
am

bodian 
in

c
u

rsio
n

 o
f 1

9
7

0
 h

a
s c

o
n

ta
in

e
d

 a
 

paragraph know
n as the F

ullbright P
roviso 

w
h

ich
--states th

at ". . n
o

th
in

g
 h

erein
 

shall be construed as authorizing the use 
of any such funds to support V

ietnam
ese 

o
r o

th
er free w

o
rld

 fo
rces in

 actio
n
s 

designed to provide m
ilitary support and 

a
ssista

n
c
e
 to

 th
e
 g

o
v

e
rn

m
e
n

ts o
f 

C
am

bodia or L
aos." 

F
in

ally
, 

w
h

en
 C

o
n

g
ress ap

p
ro

v
ed

 
fo

reig
n
 aid

 to
 C

am
b
o
d
ia, it in

clu
d
ed

 a 
specific lim

itation in the law
 w

hich said 
C

. . . 
it sh

all n
o

t b
e co

n
stru

ed
 as a 

co
m

m
itm

en
t b

y
 th

e U
n
ited

 S
tates to

 
C

am
bodia for its defense." 

A
lre

a
d
y
 th

e
 A

d
m

in
istra

tio
n
 h

a
s 

recognized that it can no longer justify the 
bom

bing of C
am

bodia on C
ongressional 

actions and has developed an alternative  

tlzeory. L
ast 

m
onth, w

hen S
ecretary of 

D
efense E

lliot R
ichardson w

as testifying 
b
efo

re th
e S

en
ate F

o
reig

n
 R

elatio
n
s 

C
o
m

m
ittee, h

e in
tro

d
u
ced

 th
e n

o
v
el 

th
o
u
g
h
t th

a
t th

e
 P

re
s
id

e
n
t h

a
s
 

"in
h
eren

t" au
th

o
rity

 to
 co

n
d
u
ct th

e 
bom

bing w
hich derives from

 his pow
er to 

seek
 a n

eg
o
tiated

 settlem
en

t. In
 o

th
er 

w
ords, the A

dm
inistration is saying that 

C
o
n
g
ress is p

o
w

erless to
 sto

p
 m

ilitary
 

o
p
eratio

n
s o

rd
ered

 b
y
 th

e P
resid

en
t 

because the m
ilitary m

ight of this country 
is only a foreign policy tool for his use. 
R

ic
h
a
rd

so
n
 d

id
 n

o
t sa

y
 w

h
e
re

 th
e
 

C
onstitution explained this. 

`C
O

U
R

T
 M

U
S

T
-  D

E
C

ID
E

' 
M

arson charged that this "represents a 
severe threat to our C

onstitutional system
 

of checks and balances and it is the judicial  

b
ran

ch
 o

f th
e g

o
v
ein

m
erit w

h
ich

 m
u
st 

resolve the conflict betw
een C

ongress and 
the E

xecutive. T
hus, it is incum

bent on 
the courts to declare continuation of the 
bom

bing unconstitutional." 
C

ongressm
an S

tark stated that he w
as 

b
rin

g
in

g
 th

e su
it "b

ecau
se I th

in
k

 it is 
im

perative that w
e do everything legally 

and hum
anly possible to stop the killing in'  

Indochina. T
hrough this action, w

e are 
trying to stop people from

 being killed, 
w

o
u

n
d

e
d

 a
n

d
 c

a
p

tu
re

d
 in

 a
n

 
unconstitutional w

ar." 
A

 com
panion case w

as filed on behalf of 
C

o
n

g
ressm

an
 R

o
n

ald
 V

. D
ellu

m
s (D

-
A

lam
eda) by U

S
F

 L
aw

 P
rofessor P

eter 
D

onnici. B
oth cases w

ill be com
bined for 

argum
ent before U

.S
. D

istrict C
ourt Judge 

A
lfo

n
so

 Z
irp

o
li in

 th
e
 n

e
a
r fu

tu
re

. 


