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B
y
 C
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. M
o
llen

h
o
ff 
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A

S
H
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G

T
O

N
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 T
he F

itzgerald 
case d

em
o
n
strates th

e ex
trem

e ev
il 

that executive privilege can be in hid-
in

g
 relev

an
t facts fro

m
 th

e p
u
b
lic in

 
an

 A
ir F

o
rce co

n
sp

iracy
 to

 d
estro

y
 a 

truthful w
itness. 

A
n A

ir F
orce cost analyst, A

. E
rnest 

F
itzg

erald
 w

as d
isch

arg
ed

 after h
e 

displeased his superior by testifying on 
the billion-dollar cost overruns on the 
C

-5
A

 p
ro

g
ram

. E
d
ito

rial p
ag

es w
ere 

n
early

 u
n
an

im
o
u
s in

 castig
atin

g
 th

e 
abolition of F

itzgerald's $30,000-a-year 
job, and declared the econom

y reasons 
g
iv

e
n
 w

e
re

 b
u
t a

 su
b
te

rfu
g
e
 fo

r 
m

alicious retaliation. 
T

h
e A

ir F
o
rce d

en
ied

 it, an
d
 im

-
p
o
sed

 a secrecy
 o

n
 its reco

rd
s, p

ro
-

ceed
in

g
s an

d
 co

n
v
ersatio

n
s w

ith
 th

e 
W

h
ite H

o
u
se. T

h
e "p

riv
ileg

e" b
u
ried

 
evidence of a devious • sm

ear of F
itz-

g
erald

 as w
ell as o

th
er ev

id
en

ce th
at 

th
e A

ir F
o
rce p

lo
tted

 to
 h

arass an
d
 

in
tim

id
ate a tru

th
fu

l w
itn

ess. 
D

isreg
ard

in
g
 A

ir F
o
rce effo

rts to
 

im
p
o
se ex

ecu
tiv

e p
riv

ileg
e, W

h
ite 

H
o
u
se m

em
o
ran

d
a w

ere m
ad

e av
ail-

ab
le to

 F
itzg

erald
 to

 estab
lish

 k
ey

 
asp

ects o
f h

is case. W
ith

o
u
t th

o
se 

in
tern

al m
em

o
ran

d
a o

f ad
v
ice, F

itz-
g
erald

's case w
o
u
ld

 h
av

e b
een

 in
-

co
m

p
lete an

d
 th

e A
ir F

o
rce w

o
u
ld

 
h
av

e su
ccessfu

lly
 h

id
d
en

 its d
ecep

-
tions. 

R
e
c
e
n
t h

isto
ry

 sh
o
w

s th
a
t th

is 
devious doctrine has rarely been used 
fo

r a
n
y
th

in
g
 b

u
t a

 c
o
v
e
r-u

p
 fo

r 
scan

d
alo

u
s m

ilitary
 b

u
n
g
lin

g
, fo

reig
n
 

aid
 co

rru
p
tio

n
, co

n
flicts o

f in
terest 

an
d
 in

flu
en

ce p
ed

d
lin

g
. E

x
am

p
les in

- 

d
u
d
e th

e D
ix

o
n
-Y

ates "co
n
flict o

f 
in

terest," th
e A

d
am

s-G
o
ld

fin
e affair, 

frau
d
s in

 L
ao

s fo
reig

n
 aid

, th
e B

illy
 

S
o
l E

stes co
tto

n
 allo

tm
en

t frau
d
s, th

e 
T

F
X

 w
arp

lan
e m

ism
an

ag
em

en
t an

d
 

"co
n
flicts o

f in
terest," an

d
 th

e W
h
ite 

H
o
u
se in

v
estig

atio
n
 o

f th
e W

aterg
ate 

scandal. 
A

rrogant executive branch officials 
h
av

e ev
en

 u
sed

 it to
 b

ar G
en

eral A
c-

counting O
ffice auditors from

 financial 
reco

rd
s in

 v
io

latio
n
 o

f th
e B

u
d
g
etin

g
 

and A
ccounting A

ct of 1921 that spe-
cifically

 req
u
ires th

at "all reco
rd

s" 
b
e m

ad
e av

ailab
le to

 th
e o

ffice u
p
o
n
 

request. 
V

ario
u
s A

tto
rn

ey
s G

en
eral, p

o
liti-

cally
 ap

p
o
in

ted
, h

av
e ru

led
 th

at ex
-

ecu
tiv

e p
riv

ileg
e g

av
e th

e ex
ecu

tiv
e 

b
ran

ch
 th

e rig
h
t to

 im
p
o
se th

is arb
i-

trary secrecy. It w
as the king's law

yer 
statin

g
 th

e k
in

g
 w

as rig
h
t in

 assertin
g
 

th
is to

tal p
o
w

er to
 w

ith
h
o
ld

 ev
id

en
ce 

fro
m

 G
o
n
g
ress an

d
 th

e G
en

eral A
c-

counting O
ffice. 

It h
as b

een
 co

n
ced

ed
 th

at n
o
 law

 
of C

ongress has granted this so-called 
ex

ecu
tiv

e p
riv

ileg
e an

d
 n

o
 S

u
p
rem

e 
C

o
u
rt d

ecisio
n
 h

as b
een

 cited
 fo

r th
is 

a
sse

rtio
n
 th

a
t th

e
 P

re
sid

e
n
t h

a
s a

 
co

n
stitu

tio
n
al rig

h
t to

 b
ar testim

o
n
y
 

from
 any high-level or low

-level offi-
cial o

f an
y
 ex

ecu
tiv

e ag
en

cy
 w

h
en

 h
e 

b
eliev

es it to
 b

e in
 th

e n
atio

n
al in

-
terest. F

u
rth

er, w
e are to

ld
 th

at th
e 

ex
ecu

tiv
e p

riv
ileg

e claim
s co

v
er an

y
 

in
tern

al w
o
rk

in
g
 p

ap
er in

 th
e ex

ecu
-

tiv
e
 b

ra
n
c
h
 a

n
d
 th

a
t a

n
y
 a

d
v
iso

ry
 

o
p
in

io
n
 can

 b
e w

ith
h
eld

 fro
m

 C
o
n
-

g
ress, th

e G
en

eral A
cco

u
n
tin

g
 O

ffice 
o
r th

e p
u
b
lic w

ith
o
u
t ex

p
lan

atio
n
 ex

-
cep

t th
at th

e P
resid

en
t b

eliev
es it to

 
b
e in

 th
e n

atio
n
al in

terest. 

C
haval/D

iosenes 

T
h
e o

n
ly

 au
th

o
rity

 cited
 fo

r th
is 

se
e
d
 o

f to
ta

lita
ria

n
ism

 is a
 c

la
im

 
o
f so

m
e all-en

co
m

p
assin

g
 "in

h
eren

t 
rig

h
t"

 u
n
d
e
r "

th
e
 se

p
a
ra

tio
n
 o

f 
p
o
w

ers" d
o
ctrin

e o
f th

e C
o
n
stitu

tio
n
. 

S
en

ato
r S

am
 E

rv
in

, a reco
g
n
ized

 
au

th
o
rity

 o
n
 th

e C
o
n
stitu

tio
n
, h

as d
e-

clared
 th

at "ex
ecu

tiv
e p

riv
ileg

e is ex
-

ecutive poppycock." H
e has castigated 

P
resid

en
t N

ix
o
n
's effo

rt to
 b

ar all 
present and form

er W
hite H

ouse aides 
fro

m
 ap

p
earin

g
 o

n
 th

e W
aterg

ate in
-

v
estig

atio
n
 as an

 attem
p
t to

 ro
b
 C

o
n
-

gress of a rightful pow
er to investigate 

to
 d

eterm
in

e if th
e law

s p
assed

 b
y
 

C
o
n
g
ress are b

ein
g
 p

ro
p
erly

 ad
m

in
-

istered and enforced. 
R

ao
u
l B

erg
er, a sen

io
r fello

w
 at  

H
arv

ard
 L

aw
 S

ch
o
o
l w

h
o
 h

as d
o
n
e 

ex
ten

siv
e research

 o
n
 th

e h
isto

ry
 o

f 
the so-called precedents, has declared 
that executive privilege is a m

yth and 
n
o
t th

e "tim
e-h

o
n
o
red

 d
o
ctrin

e" th
at 

W
illiam

 P
. R

o
g
ers claim

ed
 it to

 b
e 

w
hen he becam

e its leading proponent 
as A

ttorney G
eneral in the E

isenhow
er 

A
dm

inistration. 
S

eldom
 has it been used as anything 

b
u
t a b

latan
t co

v
er-u

p
 fo

r co
rru

p
tio

n
. 

m
ism

anagem
ent and political double-

d
ealin

g
. T

h
e d

o
ctrin

e is d
ev

o
id

 o
f 

decency because it creates the illusion 
that officials m

ay use the great pow
er 

of the W
hite H

ouse in secret and never 
be held accountable for their acts. 

T
h
e W

aterg
ate scan

d
al is sim

p
ly

 
th

e latest m
an

ifestatio
n
 o

f th
e co

r-
ru

p
tin

g
 in

flu
en

ce o
f th

e ill-fo
u
n
d
ed

 
illu

sio
n
 o

f to
tal p

o
w

er to
 co

rru
p
t th

e 
political processes and get by w

ith it. 
T

h
e W

aterg
ate scan

d
al an

d
 th

e F
itz-

g
erald

 case p
ro

v
id

e su
fficien

t ex
-

am
p
les fo

r th
e p

u
b
lic an

d
 th

e C
o
n
-

gress to com
prehend the m

ischief that 
can

 b
e created

 b
eh

in
d
 a facad

e o
f 

pious slogans about "a sacred separa-
tion of pow

ers." 
W

h
ere secrecy

 is n
eed

ed
 to

 co
v
er 

sen
sitiv

e n
eg

o
tiatio

n
s o

r raw
 F

.B
.I. 

files, an
 articu

late P
resid

en
t n

eed
 

only appeal to the com
m

on sense and 
d
ecen

cy
 o

f th
e electo

rate o
n
 th

e sp
e-

cific issue involved, and not engage in 
p
u
b
lic relatio

n
s g

im
m

ick
ry

 to
 g

iv
e 

fu
rth

e
r su

p
p
o
rt to

 a
 d

o
c
trin

e
 th

a
t 

could destroy all of our freedom
s. 
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