
B
y W

A
R

R
E

N
 W

E
A

V
E

R
 JR

. 
S

p
ecial to

 T
h
e N

ew
 Y

o
rk

 T
im

es 

W
A

S
H

IN
G

T
O

N
, F

eb. 5 —
T

he 
N

ixon A
dm

inistration m
ay pro-

v
id

e C
o

n
g

ress to
m

o
rro

w
 w

ith
 

the first legal support for its as-
sertion that the P

resident has a, 
constitutional right to refuse to 
sp

en
d

 m
o

n
ey

 th
at th

e leg
isla- 

1  to
rs h

av
e d

irected
 h

im
 to

 d
o
. 

D
eputy A

ttorney G
eneral Jo- 

z sep
h

 T
. S

n
eed

 is sch
ed

u
led

 to
 

testify
 b

efo
re th

e S
en

ate S
u
b

-
co

m
m

ittee o
n

 S
ep

aratio
n

 o
f' 

P
o
w

ers, w
h
o
se m

em
b
ers are 

4
  an

x
io

u
s to

 learn
 h

o
w

 th
e Ju

s-
tice D

ep
artm

en
t p

lan
s to

 d
e-

fen
d
 a sp

ate o
f im

p
o
u
n
d
m

en
t 

law
su

its th
at in

clu
d

e larg
ely

 
uncharted legal territory. 

P
resident N

ixon, a law
yer as 

w
ell as a politician, told a new

s 
co

n
feren

ce last w
eek

 th
at "th

e 
c
o
n
stitu

tio
n
a
l rig

h
t fo

r th
e
 

P
resid

en
t o

f th
e U

n
ited

 S
tates 

to
 im

p
o

u
n

d
 fu

n
d

s . .. w
h

en
 th

e 
spending of m

oney w
ould m

ean 
eith

er in
creasin

g
 p

rices o
r in

-
creasin

g
 tax

es . . . is ab
so

lu
te-

ly
 clear." 

invol•Y
es interpretation of the 

h
ig

h
w

a
y
 tru

st fu
n
d
 sta

tu
te

 
rather than the P

resident's con-
stitutional pow

ers. 
S

ev
eral o

f th
e o

th
er co

u
rt 

ch
allen

g
es, in

clu
d
in

g
 th

o
se 

brought to free funds for hous-
in

g
 an

d
 w

ater p
o
llu

tio
n
 co

n
-

trol, also hinge on the relatively 
narrow

 issues of w
hether C

ong-
ress intended to m

andate spend-
in

g
 o

r allo
w

 im
p

o
u

n
d

m
en

t, 
ra

th
e
r th

a
n
 th

e
 re

la
tiv

e
 a

u
-

th
o

rity
 o

f C
o

n
g

ress an
d

 th
e 

P
resident. 
O

n
e o

f th
e m

o
st recen

t law
-

su
its, b

ro
u
g
h
t to

 rein
state tw

o
 

N
Y

Tim
es 	

F
E

B
 6
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1
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A

R
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 6, 1973 

W
hite H

ouse E
xpected to C

ite L
egal B

acking for P
resident's R

efus'al to 
g

o
 d

irectly
 to

 th
e cirtical issu

e b
y

 reallo
catin

g
 n

atio
n

al re-
o

f h
e P

resid
en

's p
o

w
er o

r lack
 so

u
rces in

 co
n

trav
en

tio
n

 o
f 

of it. 	
C

ongressional dictates." 
U

n
til n

o
w

, th
e A

d
m

in
istra-

tio
n
 h

as m
ad

e n
o
 fo

rm
al re-

sp
o

n
se to

 th
ese ch

arg
es o

f u
n

-
co

n
stitu

tio
n
ality

. W
h
ite H

o
u
se 

fiscal sp
o
k
esm

en
 h

av
e m

ad
e 

so
m

e g
en

eral co
m

m
en

ts, b
u
t 

the Justice D
epartm

ent has not 
y

e
t b

e
e
n

 re
q

u
ire

d
 to

 ta
k

e
 a

 
legal stand on the constitution-

case as a frien
d
 o

f th
e co

u
rt. al  issu

e in
 an

y
 o

f th
e p

en
d

in
g

 
S

en
ato

r E
rv

in
 m

ain
tin

s th
 P

w
su

lts• 
th

e P
resid

en
t's refu

sal to
 sp

en
d
 T

h
e clearest A

d
m

in
istratio

n
 

funds explicitly ordered by 	
statem

en
t av

ailab
le w

as m
ad

e 
C

ongress "patently violates the in 1971 by C
aspar W

. W
einber-

ger, then deputy director of the 
O

ffic
e
 o

f M
a
n

a
g

e
m

e
n

t a
n

d
 

B
u
d
g
et, b

efo
re th

e E
v
in

 su
b
-

com
m

ittee. H
e relied basically, 

in defending im
poundm

ent, on 
th

e C
o
n
stitu

tio
n
's req

u
irem

en
t 

th
at th

e P
resid

en
t "tak

e care 
th

at th
e law

s b
e faith

fu
lly

 ex
-

ecuted." 
F

ound P
ow

er Im
plicit 

M
r. W

ein
b
erg

er m
ain

tain
ed

 
th

at "th
e p

o
w

er to
 w

ith
h
o
ld

 
ap

p
ro

p
riated

 fu
n
d
s is im

p
licit" 

in
 th

e co
n
stitu

tio
n
al req

u
ire-

m
ent that the P

resident enforce 
all th

e law
s, in

clu
d
in

g
 th

o
se 

th
at lim

it o
v

er-all sp
en

d
in

g
 o

r 
m

andate setting up contingency 
funds. 

L
ast w

eek
 th

e n
ew

 d
irecto

r 
o

f th
e O

ffice o
f M

an
ag

em
en

t 
an

d
 B

u
d
g
et, R

o
y
 L

. A
sh

, co
n
-

ceded before the E
rvin subcom

-
m

ittee th
at th

e P
resid

en
t h

ad
 

no "explicit" im
poundm

ent au-
thorty in F

ederal taw
 but m

ain-
tained that his refusal to spend 
ap

p
ro

p
riatio

n
s w

as co
n

sisten
t 

w
ith his "constitutional duties." 
A

 co
n
trary

 R
ep

u
b
lican

 v
iew

 
w

a
s ta

k
e
n
 b

y
 W

illia
m

 H
. 

R
eh

n
q

u
ist, th

en
 an

 A
ssistan

t 
A

tto
rn

ey
 G

en
eral, in

 1
9

6
9

 in
 a 

S
uits U

nder W
ay 

B
ut the C

onstitution does not 
co

n
tain

 su
ch

 a statem
en

t, an
d

 
n
o
 c

o
u
rt h

a
s e

v
e
r, h

e
ld

 th
is 

rig
h
t ex

isted
, o

r an
y
th

in
g
 re-

m
otely near it. N

or has any A
t-

torney G
eneral of the N

ixon A
d-

m
inistration ever contended, up 

to
 n

o
w

, th
at th

e P
resid

en
t h

as 
the intrinsic pow

er to disregard 
C

o
n

g
ressio

n
al ap

p
ro

p
riatio

n
s 

w
hen he chooses. 
T

o
 te

st th
is th

e
o
ry

 in
 th

e
 

co
u

rts, m
o

re th
an

 a h
alf-d

o
zen

 
law

suits are already underw
ay, 

ch
allen

g
in

g
 M

r. N
ix

o
n
's rig

h
t 

to
 refu

se to
 sp

en
d

 m
o

n
ey

 th
at 

C
o
n
g
ress h

as p
ro

v
id

ed
. S

o
m

e 
h

in
g

e o
n

 n
arro

w
 q

u
estio

n
s o

f 
leg

islativ
e in

ten
t, b

u
t o

th
ers 

S
e
n
a
to

r S
a
m

 J. E
rv

in
 Jr., 

D
em

o
crat o

f N
o

rth
 C

aro
lin

a, 
has em

erged asthechiefspokes-
m

an
 fo

r C
o
n
g
ressio

n
al resist-

an
ce to

 th
e P

resid
en

t's asser-
tio

n
s. H

e is ch
airm

an
 o

f th
e 

S
enate Judiciary S

ubcom
m

it-
tee o

n
 S

ep
aratio

n
 o

f P
o
w

ers 
an

d
 is p

articip
atin

g
 in

 o
n

e k
ey

 

separation of pow
ers doctrine," 

the constitutional blueprint un-
d
er w

h
ich

 th
e ex

ecu
tiv

e, leg
is-

lativ
e an

d
 ju

d
icial b

ran
ch

es 
each

 h
av

e th
eir o

w
n

 resp
o

n
-

sibility and authority. 
U

nder the C
onstitution, S

en-
ator E

rvin argues, the P
resident 

h
as o

n
ly

 th
e rig

h
t to

 v
eto

 an
 

en
tire b

ill. B
u

t if h
e can

 w
ith

-
h
o
ld

 sp
en

d
in

g
 m

o
n
ey

 fo
r o

n
e 

p
art o

f a b
ill b

u
t n

o
t o

th
ers, 

h
e
 c

a
n

 "m
o

d
ify

, re
sh

a
p

e
 o

r 
nullify com

pletely law
s passed 

by the legislative branch, there-
by m

aking legislative policy, a 
p

o
w

er reserv
ed

 ex
clu

siv
ely

 to
 

the C
ongress," he said. 
P

osition of L
obbying 

Im
p
o
u
n
d
m

en
t, th

e S
en

ato
r 

to
ld

 a
 h

e
a
rin

g
 la

st w
e
e
k
, 

"p
laces C

o
n

g
ress in

 th
e p

ara-
d

o
x

ical an
d

 b
elittlin

g
 p

o
sitio

n
 

o
f h

av
in

g
 to

 lo
b

b
y

 th
e ex

ecu
-

tiv
e
 to

 c
a
rry

 o
u

t th
e
 la

w
s it 

has passed." 
D

en
y
in

g
 P

resid
en

t N
ix

o
n
's 

arg
u

m
en

t th
at im

p
o

u
n

d
m

en
t 

cools dow
n. taxes, S

enator E
rvin 

sa
id

, "It m
e
re

ly
 p

ro
v
id

e
s a

 
m

e
a
n
s w

h
e
re

b
y
 th

e
 W

h
ite

 
H

o
u

se can
 g

iv
e effect to

 th
e 

social goals of its ow
n choosing  

m
em

o
ran

d
u
m

 to
 th

e W
h
ite 

H
o
u
se o

n
 th

e co
n
stitu

tio
n
ality

 
of im

poundm
ent. H

e concluded 
th

en
 th

at th
e ex

isten
ce o

f "a 
constitutional pow

er to decline 
to

 sp
en

d
 ap

p
ro

p
riated

 fu
n
d
s is 

su
p

p
o

rted
 b

y
 n

eith
er reaso

n
 

nor precedent." 
M

r. R
eh

n
q
u
ist w

as su
b
se-

q
u

en
tly

 ap
p

o
in

ted
 to

 th
e S

u
-

p
re

m
e
 C

o
u

rt b
y
 P

re
sid

e
n

t 
N

ix
o
n
, an

d
 it is p

o
ssib

le h
e 

m
ay

 d
isq

u
alify

 h
im

self w
h

en
 

the im
pounding challenge cases 

re
a
c
h
 th

e
 h

ig
h
 c

o
u
rt o

n
 th

e
 

basis of his earlier statem
ents. 

It m
ay

 b
e so

m
e tim

e, h
o

w
- 

F
ederal conservation and hous-

ing program
s, puts squarely be-

fo
re th

e co
u
rts th

e A
d
m

in
is-

tratio
n
's co

n
stitu

tio
n
al rig

h
t to

 
cu

t o
ff an

a ctiv
ity

 th
at C

o
n

-
gress has ordered continued. 

T
h
e p

ro
g
ram

s are th
e R

u
ral 

E
nvironm

ental A
ssistance P

ro-
gram

, w
hich pays half the cost 

of environm
ental im

provem
ents 

o
n
 sm

all fam
ily

 farm
s, an

d
 

F
ed

erally
 A

ssisted
 C

o
d
e E

n
-

fo
rc

e
m

e
n

t, w
h

ic
h

 p
ro

v
id

e
s 

g
ran

ts an
d
 lo

an
s fo

r reh
ab

ili-
tation of low

-incom
e and m

id-
dle-incom

e housing to bring it 
w

ith
in

 lo
cal co

d
es an

d
 th

u
s  preserve neighborhoods against 

urban renew
al. 

L
ast year, the O

ffice of M
an-

agem
ent and B

udget im
pound-

ed $85-m
illion of the $225-m

il-
lio

n
 th

at C
o

n
g

ress h
ad

 ap
p

ro
-

p
riated

 fo
r th

e ru
ral aid

 p
ro

-
gram

, and in D
ecem

ber S
ecre-

tary of A
griculture E

arl L
. B

utz 
an

n
o
u
n
ced

 th
at all u

n
co

m
m

it-
ted funds w

ere being im
pound-

ed and the program
 term

inated. 
A

ll o
f th

e cu
rren

t $
7

0
-m

illio
n

 
ap

p
ro

p
riatio

n
 fo

r th
e h

o
u
sin

g
 

co
d

e p
ro

g
rah

 lo
an

s h
as b

een
 

im
pounded. 

R
E

M
E

M
B

E
R

 T
H

E
 N

E
E

D
IE

ST
! 

ev
er, b

efo
re th

e co
n
stitu

tio
n
al 

issu
e reach

es th
e S

u
p
rem

e 
C

o
u

rt. T
h

e fu
rth

est ad
v

an
ced

 
case, an action by the M

issouri 
H

ighw
ay C

om
m

ission to force 
paym

ent of im
pounded F

ederal 
h

ig
h

w
ay

 fu
n

d
s, is aw

aitin
g

 a 
d

ecisio
n

 b
y

 th
e U

n
ited

 S
tates 

C
ourt of A

ppeals for the E
ighth 

C
ircuit. 
In

 D
istrict C

o
u
rt, th

e ju
d
g
e 

h
eld

 th
at th

e N
ix

o
n
 A

d
m

in
is-

tra
tio

n
's a

rg
u

m
e
n

t th
a
t th

e
 

fu
n
d
s sh

o
u
ld

 b
e w

ith
h
eld

 to
 

fight inflation w
as "im

perm
iss-

ible." S
o far, how

ever, this case 

Spend. F
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ongress V
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