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A
dvising and C

onsenting 
B

y B
IR

C
H

 B
A

Y
H

 

W
A

SH
IN

G
T

O
N

—
T

he tw
entieth cen-

tu
ry

 h
as w

itn
essed

 an
 u

n
fo

rtu
n

ate 
sh

ift in
 th

e b
alan

ce o
f p

o
w

er in
 th

e 
F

ed
eral G

o
v
ern

m
en

t. F
o
r th

e m
o
st 

part, pow
er has flow

ed dow
n P

ennsyl-
vania A

venue from
 the C

apitol to the 
W

h
ite H

o
u
se. In

 recen
t y

ears, th
e 

C
o
n
g
ress h

as attem
p
ted

 to
 reassert 

m
any of its constitutional pow

ers. A
nd 

o
n
e o

f th
e m

o
st im

p
o
rtan

t is th
e 

pow
er to advise and consent to nom

i-
nations of S

uprem
e C

ourt justices. 
A

ll ag
ree th

at th
e S

en
ate m

u
st 

co
n
sid

er th
e leg

al co
m

p
eten

ce, p
er-

sonal integrity and judicial tem
pera-

m
en

t o
f th

e n
o
m

in
ee. B

u
t n

o
t ev

ery
 

o
n
e ag

rees th
at th

e S
en

ate sh
o
u
ld

 
inquire into the personal and judicial 
philosophy of the nom

inee. In m
y view

 
there is abundant justification in con-
stitutional history, in S

enate precedent 
and in public policy for the m

ost w
ide-

ranging inquiry into and consideration 
of a nom

inee's philosophy. 
T

h
e p

ro
ceed

in
g
s o

f th
e C

o
n
stitu

-
tional C

onvention m
ake plain that the 

S
enate role in S

uprem
e C

ourt nom
ina-

tio
n
s is to

 b
e an

 activ
e o

n
e. In

d
eed

, 
th

e p
o
w

er to
 ap

p
o
in

t ju
stices w

as 
given exclusive to the S

enate at one 
point in the proceedings. O

nly after 
fu

rth
er d

eb
ate w

as a co
m

p
ro

m
ise 

reached w
hich allow

ed the P
resident  

to
 "n

o
m

in
ate, an

d
 b

y
 an

d
 w

ith
 th

e 
advice and consent of the S

enate . . . 
appoint" the m

em
bers of the S

uprem
e 

C
ourt. N

othing in the records of the 
convention indicates that there is any 
lim

itatio
n
 o

f th
e facto

rs th
e S

en
ate 

m
ay consider in advising and consent-

ing to S
uprem

e C
ourt justices. 

In fact, A
lexander H

am
ilton spent 

m
uch of F

ederalist P
apers 76 and 77 

explaining that the S
enate w

as to play 
a m

ajor, unconstrained role in w
eigh-

ing P
residential nom

inations. H
am

ilton 
w

ro
te th

at co
n
firm

atio
n
 sh

o
u
ld

 b
e 

denied in the presence of "special and 
strong reasons for the refusal" w

ithout 
placing any lim

itation on the type of 
reason w

hich w
ould be the basis for 

refusal. 
T

h
e S

en
ate h

as u
sed

 its co
n
stitu

-
tio

n
al p

o
w

er to
 th

e fu
llest ex

ten
t, 

often rejecting nom
inees on philosoph-

ical grounds. In 1795, for exam
ple, the 

S
en

ate rejected
 P

resid
en

t G
eo

rg
e 

W
ash

in
g
to

n
's n

o
m

in
atio

n
 o

f Jo
h
n
 

R
u
tled

g
e to

 b
e th

e C
h
ief Ju

stice 
because of his outspoken opposition 
to the Jay T

reaty. In this century the 
S

en
ate rejected

 th
e n

o
m

in
atio

n
 o

f 
Judge John J. P

arker largely because 
o

f h
is ap

p
ro

v
al o

f th
e "y

ello
w

-d
o

g
" 

contract and his opposition to black 
participation In the electoral process. 
Indeed, it w

as during the debate over 

Ju
d
g
e P

ark
er th

at S
en

ato
r G

eo
rg

e 
N

orris of N
ebraska m

ade the eloquent 
statem

ent that is as applicable today, 
as it w

as then: 
"W

hen w
e are passing on a judge, 

w
e not only ought to know

 w
hether 

he is a good law
yer, not only w

hether 
h
e is h

o
n
est—

an
d
 I ad

m
it th

at th
is 

n
o
m

in
ee p

o
ssesses b

o
th

 o
f th

ese 
qualifications—

but w
e ought to know

 
how

 he approaches the great questions 
of hum

an liberty." 
S

enators cannot ignore the fact that 
each

 n
o
m

in
ee to

 th
e h

ig
h
 co

u
rt, if 

confirm
ed, w

ill be called upon to bring 
life to the m

ost diffiC
ult and funda-

m
ental concepts of the C

onstitution: 
the scope of executive pow

er vested 
in

 th
e P

resid
en

t; th
e p

riv
ileg

es an
d
 

im
m

unities of citizens; unreasonable 
searches and seizures; probable cause 
for arrest; cruel and unusual punish-
m

en
ts; an

d
 th

e g
reat g

u
aran

tees o
f 

fu
n
d
am

en
tal fairn

ess an
d
 eq

u
ality

, 
due process and equal protection of 
the law

s. It is no answ
er for a nom

inee 
to

 say
 h

e w
ill fo

llo
w

 p
reced

en
t an

d
 

the intent of the fram
ers in deciding 

cases. If the answ
ers w

ere that easy, 
th

e q
u
estio

n
s w

o
u
ld

 n
o
t reach

 th
e 

high court. T
he delicate art of being 

a S
uprem

e C
ourt justice requires the 

m
ost sensitive w

eighing of com
peting, 

valid constitutional interests. T
ry as  

he m
ight to avoid it, the justice's view

 
of the w

orld, his heart, his soul m
ust 

becom
e involved. 

If the S
enate does not delve deeply 

into a nom
inee's personal and judicial 

philosophy, it abdicates its constitu-
tional and historic role in determ

ining 
th

e m
em

b
ersh

ip
 o

f th
e co

u
rt. P

ro
f. 

C
harles B

lack of Y
ale put it w

ell w
hen 

h
e w

ro
te: "A

 S
en

ato
r, v

o
tin

g
 o

n
 a 

P
residential nom

ination to the C
ourt, 

not only m
ay but generally ought to 

vote in the negative if he firm
ly be-

lieves, on reasonable grounds, that the 
nom

inee's view
s on the large issues of 

the day w
ill m

ake it harm
ful for the 

country for him
 to sit and vote on the 

C
ourt." 
O

bviously, it w
ould be harm

ful for 
th

e co
u
n
try

 if a ju
stice's v

iew
 w

ere 
h
o
stile to

w
ard

 fu
n
d
am

en
tal h

u
m

an
 

rig
h

ts o
f p

riv
acy

 an
d

 free sp
eech

, 
eq

u
al ju

stice fo
r all an

d
 essen

tial 
lim

itatio
n
s o

n
 g

o
v
ern

m
en

t p
o
w

er. 
T

h
ese are p

recisely
 th

e su
b
stan

tiv
e 

charges that rem
ain unansw

ered con-
cerning the nom

ination of W
illiam

 H
. 

R
ehnquist. A

nd no m
ore serious ques-

tion faces the S
enate today. 

S
enator B

irch B
ayh, D

em
ocrat of 

In-
d
ia

n
a
, led

 th
e b

a
ttles a

g
a
in

st th
e 

Suprem
e C

ourt nom
inations of C

lem
ent 

H
aynsw

orth and G
. H

arrold C
arsw

ell. 


