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T
w

o D
istinguished N

om
inations' 

B
y JO

H
N

 L
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cC
L

E
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A
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W
A
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IN

G
T

O
N

—
T

he Senate is now
 

considering W
illiam

 H
. R

ehnquist and 
L

ew
is F

. P
ow

ell Jr. for the S
uprem

e 
C

ourt. A
 special genius of the A

m
eri-

can
 p

eo
p

le h
as b

een
 a co

m
m

itm
en

t 
to

 th
e ru

le o
f law

, n
o
t o

f m
en

; th
e 

S
enate fulfills a sacred duty in advis-

ing and consenting to the nom
inations 

subm
itted by the P

resident. 
T

h
ree issu

es face th
e S

en
ate: (1

) 
D

o these nom
inees have personal in-

teg
rity

? (2
) d

o
 th

ey
 p

o
ssess p

ro
fes-

sio
n

al co
m

p
eten

cy
? an

d
 (3

) d
o
 th

ey
 

h
av

e an
 ab

id
in

g
 fid

elity
 to

 th
e C

o
n

-
stitu

tio
n

? N
o

 S
en

ato
r h

as a d
u

ty
 to

 
vote to confirm

 any nom
ination for-

w
ard

ed
 b

y
 th

e P
resid

en
t th

at can
n
o
t 

p
ass th

is test. In
 m

y
 ju

d
g

m
en

t, th
at 

is w
h

at th
e d

ecisio
n

 is all ab
o

u
t—

n
o
t ab

o
u
t th

e so
-called

 "W
arren

 
C

ourt" or the "B
urger C

ourt" or even 
th

e "N
ix

o
n
 C

o
u
rt." T

h
o
se lab

els are 
the stuff of journalism

, not constitu-
tio

n
al law

. 
S

in
ce th

ese n
o
m

in
atio

n
s w

ere an
-

nounced,1 have exam
ined the public 

record of these tw
o m

en w
ithout pre-

ju
d

g
m

en
t. I w

o
u

ld
 n

o
te th

at I h
av

e 
fo

u
n

d
 n

o
th

in
g

 in
 th

e p
u

b
lic reco

rd
 

of either m
an that raises any question 

w
h
atso

ev
er o

f lack
 o

f in
teg

rity
 o

r 
com

petency. I am
 convinced that any 

challenge on either of those grounds 
w

ill utterly fail. 
T

here is room
 on the U

nited S
tates 

S
uprem

e, C
ourt for liberals and con- 

serv
ativ

es, D
em

o
crats an

d
 R

ep
u

b
li-

can
s, N

o
rth

ern
ers an

d
 S

o
u
th

ern
ers, 

W
esterners and E

asterners, blacks and 

w
hites, m

en and w
om

en—
these and 

other sim
ilar factors neither qualify 

nor disqualify a nom
inee. A

fter per-
sonal integrity and professional com

-
petency, w

hat is crucial, in m
y judg-

m
ent, is the nom

inee's fidelity to the 
C

onstitution. 
In

 recen
t y

ears a m
ajo

rity
 o

f th
e 

S
u
p

rem
e C

o
u

rt—
n

o
 d

o
u

b
t in

 g
o

o
d
 

faith but nonetheless w
ith m

istaken 
ju

d
g

m
en

t—
b

eg
an

 to
 im

p
o

ie n
ew

 
stan

d
ard

s o
n
 th

e ad
m

in
istratio

n
 o

f 
crim

inal justice in the U
nited S

tates 
on both the F

ederal and state levels. 
T

hese decisions have not enforced the 
sim

p
le ru

le th
at law

 en
fo

rcem
en

t 
ag

en
ts m

u
st "liv

e u
p

 to
 th

e C
o

n
sti-

tution" in the adm
inistration of jus-

tice. In
stead

, th
ese cases h

av
e, to

 a 
sig

n
ifican

t d
eg

ree, created
 an

d
 h

n
-

posed on a helpless society new
 rights 

for the crim
inal defendants. S

om
e of 

th
ese n

ew
 rig

h
ts h

av
e b

een
 carv

ed
 

out of society's due m
easure of per-

so
n

al safety
 an

d
 p

ro
tectio

n
 fro

m
 

crim
e. 

Indeed, since 1960, in the crim
inal 

justice area alone, the S
uprem

e C
ourt 

has specifically overruled or explicitly 
rejected the reasoning of no less than 
2
9
 o

f its o
w

n
 p

reced
en

ts, o
ften

 b
y
 

th
e n

arro
w

est O
f fiv

e-to
-fo

u
r m

ar-
g
in

s. In
 1

9
6
7
, th

e h
ig

h
 w

aterm
ark

 
o
f th

is ten
d
en

cy
 to

 set asid
e p

rece- 

d
en

t, th
e C

o
u

rt o
v

ertu
rn

ed
 n

o
 less 

than eleven prior decisions. T
w

enty-
one of the tw

enty-nine decisions the 
C

ourt overruled involved a change in 
constitutional doctrine—

accom
plished 

w
ithout invoking the prescribed pro-

cedures for the adoption of a consti-
tutional am

endm
ent. S

even of these 
represented a new

 reading of old stat-
utory language—

accom
plished w

ith-
out the intervening of C

ongressional 
action and P

residential approval. A
nd 

th
is is th

e sig
n
ifican

t p
o
in

t: 2
6
 o

f 
these 29 decisions w

ere handed dow
n 

in favor of a crim
inal defendant, us-

u
ally

 o
n
e co

n
ced

ed
 to

 b
e g

u
ilty

 o
n
 

the facts. 
T

he pursuit by som
e jurists of ab-

stract in
d
iv

id
u
al rig

h
ts d

efin
ed

 b
y
 

ideology, not law
, has threatened to 

alter th
e n

atu
re o

f th
e crim

in
al trial 

fro
m

 a test o
f th

e d
efen

d
an

t's g
u
ilt 

or innocence into an inquiry into the 
propriety of the policem

an's conduct. 
In m

y judgm
ent, these decisions, how

-
ever w

ell-intentioned, have com
e at 

a m
o
st critical ju

n
ctu

re o
f o

u
r n

a-
tio

n
's h

isto
ry

 an
d

 h
av

e h
ad

 an
 ad

-
verse im

pact on the adm
inistration of 

justice. O
ur system

 of crim
inal jus-

tice, state and F
ederal, is increasingly 

being rendered m
ore im

potent in the 
face o

f an
 ev

er-risin
g

 tid
e o

f crim
e 

and disorder. 

It is fo
r th

ese reaso
n

s th
at I, fo

r 
one, w

elcom
e these tw

o distinguished 
nom

inations. 
I recognize, of course, that there are 

som
e w

ho challenge these nom
ina-

tions, arguing that the S
enate should 

reject them
 because of the nom

inees' 
p
o
sitio

n
s o

n
 su

ch
 Issu

es as co
m

es-
sions or w

iretapping. Y
et I have seen 

• nothing that either nom
inee has said 

th
at is m

o
re critical o

f th
e w

o
rk

 o
f 

th
e S

u
p

rem
e C

o
u

rt in
 th

ese areas 
th

an
 th

at w
h
ich

 Ju
stices B

lack
 an

d
 

H
arlan

 th
em

selv
es h

av
e rep

eated
ly

 
v
o
iced

 in
 d

issen
t. I k

n
o
w

, to
o
, th

at 
th

e S
en

ate, in
 p

ro
cessin

g
 th

e 1
9

6
8

 
C

rim
e A

ct, v
o

ted
 5

5
 to

 2
9

 to
 lim

it 
th

e im
p
act o

f th
e M

iran
d
a ru

le, o
n
 

confessions, and 68-to-12 to authorize 
the use of court-supervised w

iretap-
p
in

g
 in

 m
ajo

r in
v
estig

atio
n
s. I can

-
n

o
t b

eliev
e th

at th
ese n

o
m

in
atio

n
s 

should or w
ill fail of confirm

ation for 
these reasons. 

T
h

e p
eo

p
le o

f th
e U

n
ited

 S
tates 

ratified the C
onstitution to establish 

justice, to insure dom
estic tranquillity 

and to secure the blessings of liberty, 
W

e m
ust not em

phasize one aspect 
of the C

onstitution to the exclusion 
o
f an

o
th

er. It n
o
t o

n
ly

 w
ro

n
g
s th

e 
C

onstitution but it w
ill also ultim

ately 
jeo

p
ard

ize b
o

th
 th

e safety
 an

d
 th

e 
liberty of our people. 

Senator John L
. M

cC
lellan, D

em
ocrat 

of A
rkan

sas, is ch
airm

an
 of th

e Ju
di-

ciary C
om

m
ittee's su

bcom
m

ittee 
on 

crim
inal law

s an
d procedu

res. 

"W
hat is crucial, in m

y judgm
ent, is the 

nom
inee's fidelity to the C

onstitution." 


