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Court Upsets Federal-Bori 
On Belgian Mc 	s Visit 

72' z e 5  By MORRIS KAPLAN MAR 19 197f 

A three-judge Federal court here, in a 2-to-1 dec on, 
declared yesterday that the United States could not b an 
alien visitor who preached "anarchistic" doctrines aimed 
at the forcible overthrow of ' 
the Government. 

The court upheld the right of 
Dr. Ernest E. Mandel, an inter-
nationally known Belgian 
Marxist, to obtain a visa to 
lecture at colleges, universities 
and specific conferences. In so 
doing, the judged ruled uncon-
stitutional sections of the Im-
migration and Nationality Act 
of 1952, popularly known as 
the McCarron• Act. 

The Government will study 
the .decision to determine 
wheillier it will appeal to the 
Supreme Court, according to a 
spokesman for the United 
States Attorney for the Eastern 
District. 

District Court Judge John F. 
Dooling Jr. wrote the 30-page 
opinion, in which Judge Wilfred 
Feinberg of the Court of Ap-
peals for the Second Circuit 
concurred. The ruling backed a 
suit filed last year by Dr. Man-
del and eight American scholars. 

The court granted a prelim-
inaDy injunction against Attor-
ney-Seneral John M. Mitchell 
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and Secretary of State William 
P.- Rogers, who had barred Dr. 
Mandel's entry here. 

District Judge John R. Bar-
tels dissented from the deci-
sion. He contended that his col-
leagues, while recognizing "the 
sovereign power to exclude in 
the interest -of self-preserva-
tion," had subordinated this to 
the First Amenxent guarantee 
of freedom of expression. 

Judge.  Bartels, in a 27-page 
opinion, said that the majority 
had done this by applying sten 
ards invoked exclusively "to 
strictures upon speecy by 
American citizens and strict-
uresi upon the right of Ameri-
earl citizens to hear other 
American citizens." 
the eight •scholars who filed 
the suit contended that the re-
jection of Dr. Mandel's visa ap-
plication for an American 

nounced to De aonorrent to the 
nation's frecinstitutions„And 
the punislleg,ality (Mk-
ing significant action to initiate 
subversion and revolution," the 
ruling continued. 

It stressed, moreover, that 
the amendment guaranteed "to 
the people as sovereign" their 
right to "an open and wide-
ranging debate, publication and 
asseriably, to review the govern-
ment-they have created, the 
adequacy of its functioning and 
the presence or abserce of a 
ned to alter or displace it." 

Judge Bartels ruled, however, 
that "in the hierarchy or prio-
rities the imperative -of nation-
al security in dealing with 
-aliens must prevail over limited 
restrictions upon First Amend-
ment rights." 

He said that "the loss of 
thousands of lives and the ex-
penditure of billions of dollars 
attest to the fact that the Fed-
eral Government has reached 
the judgment that the con-
tinue worldwide growth of the 
Communist movement as prac-
ticed in its tyrannical form is 
inimical to the best interests of 
this nation." 

Dr. Mandel was invited to 
' participate in a conference at 

Stanford University on Oct. 17 
and 18, 1969, as a speaker and 
panelist to discuss a s 	Il 
given by Prof. John K. 
braith of Harvard. 

He applied for a visa on Sept. 
2, 1969, and learned on Oct. 23 
that his application had been 
denied. The case was argued 
before Judge Bartels last June 
after an action initiated by The 
National Emergency Civil Liber-
ties Committee. The plaintiffs 
were represented by Leonard 
Boudin. 

The Government's case was 
presented by Assistant United 
States Attorney Lloyd Baker. 

The plaintiffs were David 
Marmelstein of the Polytechnic 
Institute -of Brooklyn, Wasslly 
Leontief of Harvard, Norman 
Birnbaum of Amherst, Robert 
L. Heilbroner of the New School 
for Social Research, Robert P. 
Wolff of Columbia, Louis Me-
nashe of the Polytechnic Insti-
tute of Brooklyn, Richard A. 
Falk of Princeton University 
and Noam Chomsky of the 
Massachusetts Institute of Tech-
nology. 

• 

speaking tour in October and 
November, 1969, reyricted the 
right, of Americans to hear the 
-opinions of other scholars in 
their fields. 

Dr. Mandel is editor-in-chief 
of the Belgian Left-Socialist 
weekly La Gauche and author 
of a two-volume text entitled 
"Marxist Economic Theory," 
published in 1969. He was ad-
mitted to the United ,States in 
1962 and 1968. 

He was denied admission in 
1969 "because of his subver-
sive affiliations" and his "fla-
grant abuse of the opportuni-
ties afforded him" during his 
1968 visit. 

'Open Exchange' Backed , 

The court majority support-
ede right to "free and open 
aca 
irn  

is exchange." It pro-
clai d invalid sections of the 
immigration law as "imposing 
a prior restraint on constitu-
tionally protected communica-
tion." 

The Government contended 
that Dr. Mandel had written 
and published matter advocat-
ing and teaching "the doctrine 
of world Communism." It main-
tained that Mr. Mitchell was not 
required "to, have factua ''' up-
port to justify his discret ary 
decision not to grant temp , ry 
admission since the powe , to 
exclude is absolute and waiver 
of exclupion purely a matter 
of grace.: 

While: it recognized this,  
country''S steady concern with 
"the,..,:,: ,..„  of international ,„ 
cm' e• We. ' V CI with anarchis 
tic doctrine t11,11. ( onnoics rev-
lution," the majority ruled 
nonetheless that the First 
Amendment protected the right 
of debate. 

"The doctrines are viewed as 
teaching and are denounced be-
cause they affirmatively teach 
that it is futile to aspire to alter 
the plan of government of its 
programs through the meattkof 
representative government and 
that the entire frame of gov-
ernment, including its basic 
constitution, must be uprooted, 
by the forcible seizure of the 
total power to govern," the de-
cision stated. 

The First Amendment has 
been held nonetheless "to exact-
a dichotomy between the pro-
tected freedom to preach the 
doctrines thus legislatively pro- 


