%

NYTimes # ¢ coms o AUG-2 365 : L .
THE NEW YORK TIMES, SATURDAY, AUGUST 23, 1075

Kent State ]gry Reaches N o Verdict on the First Day of

Special to The New York Times The plaintiffs include the|de rivation, under r

CLEVELAND, Aug. 22—A|parents of the dead students vst:fte law, of a right :;cllopriv?f lchlrgf arf*?;ndoigorsrileétatfgmund
Federal jury of six men andjand the nine students wounded|lege secured to- each plaintiff pisto’l and flee om
SiX women began deliberations by National Guard gunfire on|by both the United States |Con- The def I :
gﬁﬁgrg In J:_}éet };$4t6-mni1‘l~ion civil gf{eay 4, 3929, durl}r;g an-fantiwar stitution and Congress. to sfppgr???suziitzg’tsioglsg}llolz
amage suit that grew out of|demonstration that followed| The i 1y w ] : o 2
the K,ent State Uni.ver's‘ity cam- | three _nights of violence and un-dgl"e ’gllllg %%3%%52%},1{}?;5%?;5 th?i tlfogs Ly fireq ]
pus shootings that killed four|valdalism. "Protests had been|Eighth and 14th Amendmients, ?}?e bal' eonged to what,
st}ldents _and wounded nine|Set Off by President Nixon’s|the plaintiffs had to prove that lel];e St Yo be a sniper.
others five years ago. The|disclosure of the United States the defendants had violated ot prodicel dre

jurors returned to their . hote]|invasion of Cambodia. rights including the right tp - matle testimony in the Closing,
after failing to reach a verdi ) , ily theomo 0 85-|days of the trial when lawyers
after five hoorreach wer; 1;:';: . The Jury’s Task semble peacefully; the right not|for the victims brought in Mrs. |

to be deprived of life and li-
berty without due process of
law; the right not to suffer
cruel and- unusual punishment

Bishop’s two companions at the|
time of the shootings. Both dis-!
puted her testimony. v

The jurors assumed the task
of deciding if the defendants
could be held personally and

Iresume deliberations tomorrow.
They got the, case after a
two-hour reading by Judge Don

g..Young in United States Dis- f:,rllﬁ?ocxialg g:ﬁi:gégr 'agllcidw% and the right to prote¢tion|  Denied Firing Gun |
cﬁgﬁgecourt of an 80-page|the plaintiffs.. ?g;é:St -excessive ' government th;het;clwo fiiuat'lxineix; students dsaid
o . A findi e . 2 ) . ey een standi
| finding of liability against “The plaintiffs allege they|with Mrs. Bishop and hauli1 rl;::%

HNis instructions outlined thelone or

‘constitutional issues and the|would ngn (gla%h: Sggg;’éd?gs were deprived of these rights|seen the man she had described.
statutes affecting the case and|would beh eld to assien the| en there was an attempt to|The defense also tried to show
presented the jury ‘with more|amount of damages gn the disperse a rally on the campus,” that an undercover campus po-
than 500 variations of findings. Judge Young told the jurors| ¢ judge told the jurors. lice photographer might have
i The 29 defendants include the plaintiffs had to juror In addition jurors were |[told|been responsible for touching

27 Ohio National Guardsmen, the 95-day t-sfial that apr?"e ;ln to determine if the guardsmen|off the shooting incident.
Gov. James A. Rhodes andderance of the evi dencepeegt):';'b- and Mr. Rhodes were protected| Terry Norman, the photog-:
Robert 1. White, former pres-|lished that the injuries and under the state’s doctrine of rapher, was apprehended after

ident of Kent State. deaths came as.a result of a, ° o o860 SIBUTIE,
C Qualified Immunity
Judge Young told the jurors
that sovereign immunity was
“not absolute,” but “qualified”
and that they must decide if
Mr. Rhodes and Guard. leaders
had acted within the scope of
the authority of their offices.
In addition the jurors were
instructedito consider the plain-
tiffs” contention that state laws
on assault and battery and neg-
ligence had been violated| by
the shootings and woundings.
Judge Young also told the
* jury-to consider the defendants’
contentions that the shootings
had constituted self-defense|on
the part of the defendants and
" that the plaintiffs were guilty
of contributory negligence.
Few revelations sprang from
the 14-week-old trial that
brought testimony from more
than 100 witnesses and pro-
duced a transcript of more than
1,500 pages.
The testimony regarded |as
most damaging to the . Guard
" came from a former captain, J.
Ronald Snyder, who testified
in the seventh week that he
had lied about finding a gun jon
the body of one of the dead stu-
dents in order to support the
Guard’s contention that the
troops had fired in self-defense.
Startling Testimony
Startling testimony also came
in the 13th week of the trjal
when a former student testified
that she had seen a civilian fire
moments before the Guard
troops fired their 13-second
volley. ' .
Joy Bishop testified that she
had been standing on a dor-
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United Press International
Dean Kahler, wounded in the Kent State shooting in
1970, waiting outside Federal Court in Cleveland yester- mitory roof with two other
~ day as jury deliberated in civil trial. students when she saw a man




Deliberations in $46-Million Suit

the incident with a .38-caliber
revolver that was turned over
to the authorities. He testified
in the case, through a sworn
statement, that he had not fired
.the weapon.

Mr. Kelner ‘accused the de-

fense of using the incidents to
distract the jury from the main
thrust of the case, whether or
‘not the shootings had been
justified. He said the defense
was bankrupt because it could
not prove any justification for
the shooting.
i “This is not a criminal case,”
the told the jury. No one is go-
jing to jail. All we want is re-
|sponsibility fixed. Thirteen in-
nocent kids—my kids and T
love them—didn't deserve what
|happened to them.” i

Testimony in the rest of -the
case centered on the disputed
issues of whether guardsmen
‘had feared for their lives and
whether there had been a rush

of rock-throwing, = screaming
students just before the Guard
wheeled and fired into the
crowd.

The plaintiffs have had a

long struggle in reaching the|’
point where a jury will finally
decide if the National Guard|9
can be held responsible for the
deaths and injuries.

Case 5 Years Old )
They began their civil case

five years ago on two levels,
trying to sue the State of Ohio
and its officers and, on another
front, suing the officials as
individuals.

It was their attempt to sue

the officials as individuals that
brought them the most success.
Starting on the lowest. state
court levels the plaintiffs were
repeatedly
the courts, including the State
Supreme Court,
ruled that the Guard and the
Governor were protected by the

rebuffed because

consistently

m

edieval doctrine of sovereign
munity, )
It was not until April, 1974,
when Chief Justice Warren F,
Burger ruled for the plaintiffs
hat -the doctrine of sovereign
immunity is not absolute, but
alified, that the hope of get-
ting the case to a jury was
finally realized.

ustice Burger told the plain-
tiffs in his ruling, however,
that “the issue is not whether
a plaintiff will ultimately pre-
vajl, but whether the cldimant
is |entitled to offer evidence to
support their claims.

‘Indeed it may appear on the
face of ‘the pleadings as if a
recovery is very remote and un-
likely, but that is not the
test.”

rthur Krause, whose daugh-
ter was one of the four killed,
summed up the plaintiffs’ de-
sires when he said, “That is
all we ever asked, to get it to
a jury andlet them decide.”
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