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 trial in H
arris-

burg provided a clear lesson to those concerned w
ith the 

vitality of A
m

erican dem
ocracy. 

It dem
onstrated the good sense of the average A

m
er-

ican
 ju

ry, p
articu

larly w
h

en
 con

fron
ted

 w
ith

 th
e legal 

flypaper know
n as the law

 of conspiracy. T
hose w

ho have 
su

rvived
 th

is colu
m

n
 over th

e p
ast years w

ill recall m
y 

rep
eated

 con
d

em
n

ation
 of th

e con
sp

iracy in
d

ictm
en

ts 
against D

r. Spock, the C
hicago Seven, and various other 

trou
b

lesom
e ch

aracters, in
clu

d
in

g th
e T

rotsk
yites an

d
 

C
om

m
unists earlier brought to ground by the Sm

ith A
ct. 

*
 
*
 
*
 

F
O

R
 T

A
K

IN
G

 this position, I have received a good 
deal of criticism

 as being "soft on subversion." T
he diffi-

culty is that the critics sim
ply don't know

 w
hat they are 

talking about. 

T
he C

om
m

unist leadership, for exam
ple, w

as not in-
d
icted

 fo
r try

in
g
 to

 o
v
erth

ro
w

 th
e g

o
v
ern

m
en

t of th
e 

U
n

ited
 S

tates. T
h

e gran
d

 jury brought its m
em

bers up 
for "

con
sp

irin
g to teach

 and advocate" the forceful over-
throw

 of the governm
ent. A

ny tim
e the C

om
m

unists, the 
M

in
u

tem
en

 or an
y oth

er grou
p

 actu
ally w

an
t to try to 

overthrow
 the governm

ent, you arrest them
 for crim

inal 

attem
pt. N

ot for conspiracy, but for com
m

iting an overt, 
felonious act. 

C
on

sp
iracy is a lazy prosecutor's rap. M

any years 
ago, for exam

ple, a group of alleged M
afiosi w

ere attend-
in

g a b
irth

d
ay p

arty in
 u

p
state N

ew
 Y

ork
. T

h
e p

olice 
d

escen
d

ed
, arrested

 th
em

 an
d

 in
q

u
ired

 w
h

at th
ey h

ad
 

been discussing besides birthday presents. 

E
ach one invoked the F

ifth A
m

endm
ent's guarantee 

against self-incrim
ination. T

hey w
ere then indicted, tried 

and convicted for conspiring to com
m

it unknow
n crim

es 
—

the proof being that they had all-taken the F
ifth! F

ortu-
n

ately th
is ju

d
icial m

on
strosity w

as overru
led

 at th
e 

appellate level. 
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T
H

E
 E

V
ID

E
N

C
E

 in
 th

e B
errigan

 case w
as hardly 

m
uch better. I have been teaching constitutional law

 for 
o
v
er 2

0
 y

ears an
d
 I co

n
fess th

at I have never been so 
u

tterly b
affled

 at th
e alleged

 lin
k

ages th
at p

resu
m

ab
ly 

brought these seven people into the conspiracy net. 

Indeed, w
hen a group of students asked m

e to explain 
w

hat w
as going on, to elucidate the w

hole notion of "vi-
cario

u
s g

u
ilt," I en

d
ed

 u
p
 co

v
erin

g
 a b

lack
b
o
ard

 w
ith

  

dotted lines —
 and I still couldn't fit E

qbal A
hm

ad into 
the picture. (Interestingly enough, after the H

arrisburg 
jurors had been out a w

hile, they sent for a blackboard!) 

P
o

litically
 sp

eak
in

g
, th

e d
efen

d
an

ts at H
arrisb

u
rg

 
are o

n
 a d

ifferen
t w

av
e len

g
th

 fro
m

 m
e. B

u
t th

at is 
irrelevan

t to th
e p

oin
t. F

or m
on

th
s th

ey h
ave b

een
 h

a-
rassed by the U

nited States governm
ent and have had to 

raise m
oney to defend them

selves against a patently bum
 

rap
. A

ll w
e h

ave left to sh
ow

 for it is th
e con

viction
 of 

F
ather P

hil and Sister E
lizabeth for bootlegging letters•' 

ou
t of p

rison
 —

 via an
 F

B
I p

lan
t, w

h
o stru

ck
 m

e as a 
prize provocateur. 

*
 
*
 
*
 

W
H

IC
H

 L
E

A
D

S M
E

 to tw
o recom

m
endations to the 

P
resid

en
t of th

e U
n

ited
 S

tates, w
h

o I h
op

e sh
ares m

y 
concern w

ith this outrageous dem
eaning of the judicial 

process. 

F
irst, exercise execu

tive clem
en

cy an
d

 let F
ath

er 
P

h
ilip

 B
errigan

 an
d

 S
ister E

lizab
eth

 M
cA

lister ou
t of 

jail: com
passion is in order. 

A
nd second, direct the D

epartm
ent of Justice to put 

the conspiracy statutes into the m
useum

 of com
m

on law
 

aberrations, w
here they richly belong. 


