Report on Attic~ Inquiry

Cites Errors

in Judgment

‘Carey Names S;:ptti

" to Determine if Indictments Should j
" Be Sought Against Law Officials

Special Prosecutor
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-, A special state investigator|recommend the dismissal of in-
has concluded that “serious|dictments or executive clemency

errors in judgment” were made|;

-in the investigation of the ranted.

bloody 1971 Attica prison riot,
and following a recommenda-
tion in his report, a new special
‘prosecutor was named yestey-
-day to determine if indictments
should be sought against law
enforcement officers .who took
part in the retaking of the
prison. ’

prosecutor was the major rec-
ommendation in a 130-page
report on the Attica prosecution
that was released yesterday.

vestigator, Bernard S. Meyer,
found that there had been “no.

-BEC 22 1975

f he feels such action is war-

The appointment of such a

In the report, the special in-

Governor Carey and Attorney
General Louis J. Lefkowitz ap-
pointed Alfred J. Scoiti, former

Text of findings in the report
_appears on Page 30.

chief assistant district attorney

in Manhattan, as ilie special|intentional cover-up in the
prosecutor: prosecution” but that errors in
“ Mr. Scott, who 'is 71 years|iudgment had led to ‘_‘annlm-‘
old, will also have the author-|balance in the prosecution.

ity to review indictments and
convictions already obtained

Mr. Meyer, a former State
Supreme ' Court justice, was

 priorities, his many changes

" General last April 17, 10 days

"against Mr. Simonetti.

. submit a report within 30

- several extensions, and he fi-

- Lefkowitz. 1

against inmates

The New York Times
Bernard S. Meyer

- portant public service” by
bringing “the matter to public|

named last spring to investi-

gate the Attica prosecution|
after Malcolm Bell, a former|,
assistant Attica prosecutor, had

charged Anthony G. Simonetti,}:
the chief prosecutor, with “cov-|

ering up possible crimes’ by
law enforcement officers who
quelled the prison rebellion,
that resulted in the deaths of
43 inmates and guards.

Mr. Meyer, who spent
six months investigating the

charges at a cost of $250,000,|

concluded that Mr. Bell’s

charges had “proved not well|
founded,” and in some parts|

were “based more on emotion

than on fact.” He praised Mr.|

Bell for performing “an im-

. investigation dealt with only a

_vestigation,” Mr. Simonetti

-that in an investigation of this

"sands of decisions, it is com-

attention and investigation.”
However, in recommending

that a new special prosecutor|,

be named, Mr. Meyer cited Mr.
Simonetti’s “mistakes in judg-
ment, in the determination of
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and revisions in the direction
of the investigation, his failure|
to ‘appreciate the dimportance,
in the interest of even-handedi
prosecution of pressing for ad-
ditional resources and the in-!;
difference” to investigatir?g
charges that inmates had been
brutally beaten when they were
rehoused after the rebellion
ended on Sept. 13, 1971.

Mr. Meyer was named by
the Governor and Attorney

—_ el e e e~

after The New York Times dis-
closed Mr. Bell's charges

' Initially, Mr. Meyer was to

working days, but he received
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nally submitted it on Oct. 27.
Since then it has been re-|
viewed by the Governor’s of-|!
fice and Attorney General 1

With the appointment of Mr.|
Scotti, Mr. Simonetti will con-|'
tinve to conduct grand-jury
proceedings under way and to|
supervise the trials and ap-
pealss. According to Attorney
General Lefkowitz, Mr. Simon-
etti’s work will be “subject to
the review” of Mr. Scotti.

“I welcome it,” Mr. Simon-
etti said yesterday. He thanked
Mr. Meyer “for his objectivity
leading to his findings clearing
my good name and reputation.”

Differences Explained

“With regard to those por-
tions of the Meyer report which
take issue with questions of
judgmental decisions, it should
be pointed out that the Meyer

portion of the total Attica in-

said.

“I have devoted many years
to the criminal justice field,
and it has been my experience

magnitude; demanding thou-

mon that reasonable profes-
sional men will honestly differ
in matters of judgment.”

In a statement issued yester-
day, Mr. Bell said: “The Attica
investigation was not doing its
job of prosecuting crimes by!
law enforcement officers. 1 saijd!
so. The Meyer report agrees.”|




L

Mr. Bell is now in private law !
practice and working on a book|
recounting his experiences as a|
prosecutor. The book is pre-
liminarily  entitled “Turkey!
Shoot.” He said that he strong-!
ly dissented from Mr. Meyer’s:
conclusion that there had been'
no cover-up.

“In this respect, the Meyer|
report is like a pyramid with-|
out a point,” he said. “I appre-:
,ciate that it may be harder for
him to see what happened after
the fact than it was for me who
lived it. Nonetheless, it is like
being at a holdup and then be-
ing told by the investigator,
‘the money’s gone and the bod-
ies are here, but there wasn’t
any holdup.”” ‘

Mr. Bell’s lawyer, Robert P.
Patterson Jr., said: “In my
opinion, the prosecution, wheth-
er.by intention or by poor ad-
ministration and- serious errors
in judgment, as -found in the
report, has permitted so much
time to pass as to render futile
any attempt to prosecute suc-
cessfully any crimes by law
enforcement officers against
inmates.”

The report released yesterday
dealt with the Bell-Simonetti

feud only in conclusory terms.
A detailed discussion of Mr.

Bell’s charges is contained in-

two volumes prepared by Mr.
Meyer and his staff .of eight,
lawyers that were not released,
yesterday because they relate
to matters now pending before
two grand juries investigatingt
the Attica uprising.
‘No Bills’ Returned I
Last Friday, these grand
juries filed a series of *‘no bills”
in which they said they could
not find sufficient evidence to
indict four state troopers and
three prison guards. The docu-
ments were filed in Warsaw,
N.Y,, a tiny farming community

- about 15 miles from the maxi-

mum security prison at Attica.

The grand juries have
charged 62 inmates in 42 in-
dictments with 1,289 crimes.
Only one law- enforcement of-
ficer has been charged with a
crime. Last October, Gregory
Wildridge was charged with
recklessly discharging a shot-
gun during the retaking of the
prison.

So far, only five cases
against inmates have gone to
trial, and all but one have.re-
sulted in acquittals. The excep-
tion was a trial last winter of
two inmates charged with the
murder of a guard in the first
hours of the uprising. One in-
mate was convicted of murder;
and the other was convicted of
attempted assault in the second
degree.

Eight other defendants have
entered pleas of guilty to less
serious crimes than those with
which they were originally
charged. And the indictments
remaining have been dismissed.
Only seven of the indictments
against inmates remain.

In his report, Mr. meyer
said: ““Clearly the state has
dealt unfairly with the inmates
and affirmative action is neces-
sary to correct the situation.”
But he said that “amnesty is
not the proper solution to At-
tica-related problems.”
Granting amnesty to inmates,
he said, “would further perpet-
vate the harm resulting from
the lack of evenhandedness to
date and would foreclose the

possibility of trial and thus di-
lute, if not prevent, the cathar-
sis that the public airing of
such charges would bring.”

Instead, he recommended the
ippointment of a special prose-
utor. .

After reviewing the evidence,
Vir. Meyer said that “it is evi-
lent from testimony under oath
hat criminal acts of brutality
‘0 inmates occurred during the
'ehousing.” This testimony was
rought out shortly after the
prising ended. when inmates
iled a Federal suit asking that
their civil rights not be in-
‘ringed. - ]

Mr. Meyer also noted that:
“the failure properly to plan for
sreservation of evidence and
sroperly to collect it once the
'etaking had ended has made
1early impossible the prosecu-
:ion of enforcement officials for
iy retaking death or ‘gunshot
wound.”

During the retaking, 29 in-
nates- and 10 guards, held as
10stages were Kkilled, and 89
were injured.

Other findings by Mr. Meyer
included the following: '

gPlanning by the state palice
for the gathering of evidence
relating to the retaking was
“extraordinarily deficient.” In
addition, the state police
“should have been removed
from any role whatsoever in
the “initial gathering of evi-,
dence.” |
" gGovernor Rockefeller’s re-:
marks immediately after the re-
taking in which he praised the
state police “when the possibil-
ity of the wuse of criminally
excessive force by individual
troopers was apparent” were
“inappropriate and should not
have been made.” .

gThe Attica inyestigation was
“from the outset woefully un-
derstaffed.” The responsibility
for this ‘“‘rests largely” with
Robert F. Fischer, who was Mr.
Simonetti’s predecessor and is
now a State Supreme Court
justice in Binghamton.

@The decision to conduct the
investigation “sequentially or
chronologically rather than top-
ically” was a “serious error of
judgment which skewed the in-
vestigation’s inadequate man-
power” away from crimes that
might have been committed by
law enforcement officers at the|
end of the five-day uprising.

. UThe “one-sidedness” of the!
indictments also resulted from!
the “partiality and emotion” by,
grand jurors who were friends|
and neighbots of the law en—}
forcement officers, the fact that|
“indictment for ‘technical’ of-!
fenses was asked for against|
mmates but not against law en-|
forcement personnel,” and by
legal errers by the prosecution!
and Carmen Ball, the presiding|
judge. i
gMr. Simonetti’s decision tof
grant immunity to two high-!
iranking state police officers
jdemonstrated “a lack of good,
{judgment” and the' grant of
!gmmunity to a third trooper
——

LN
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Alfred J. Scotti

showed “lack of good judgment
-and dn unreasnably Yenient view
of what should be regarded as
a technical crime.”

No details of these incidents
were given in the report re-
leased yesterday, which was de-
voted mostly to a review of the
’prosecution under Justice Fish-
er, who served until the end of
11973. The other volumes of the
ireport - will be released after
|Mr. Scotti has finished his
work, Attorney General Lefko-

i witz said yesterday.

| In a seven-page single-spaced
lletter sent yesterday to the
‘Governor and Attorney Gen-
ieral, Justice Fischer disputed
‘many of the factual findinga
of the Meyer report and said
he was “content to have the
courts determine” whether he
acted “reasonably, competently, (

and in accordance with the
standards of my profession.”




The new  prosecutor in;
charge of the Attica investiga-
tion, Alfred J. Scotti, has had a
long and distinguished career
as a prosecutor. For nearly 20
years he served as chief assist-
ant to the-late Frank S. Hogan
the Manhattan District Attor-
ney.

He is now in private prac-
tice and will serve in his new
post on a per-diem basis. “I
shall make every effort to con-
clude my new- assignment as
expeditiously as possible,” Mr,
Scotti said yesterday. He said
he planned to “familiarize”
himself this week with the
status of the prosecution and
come up with a request “for
the resources I will need” by
the end of the year.

In addition to the appoint-
ment of a specal prosecutor,
the Meyer report contained the
following recommendations:

gConsideration of legislation
authorizing 'the empaneling of
statewide or regional grand ju-
ries.

gExpansion of the - State
Commission of Investigation
into a' permanent agency with
statewide jurisdiction to “inves-
tigate and prosecute all crimes
resulting from an Attica-type
disturbance.” A

gAmending the Crime Vie-
tims Compensation Law to pro-
vide compensation to inmate
victims and their dependents
since “many injuries resulted
simply from indiscriminate gun-
fire and were not the direct re-
isult of criminal conduct by in-

imates.”




