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0F JURY COVER-IP

Ex-Aide Says Inquiry of-Way
State Police Acted During
Revolt Lacked Integrity

By M. A. FARBER

A key member of the Attica
special prosecutor’s office has
resigned and charged the chief
prosecutor, Anthony G. Simo-
netti, with covering up possible
crimes by law-enforcement of-
ficers who put down the
rebellion at Attica prison in
Sepember, 1971.
The accusation was made by
Malcolm H. Bell, who was once
Mr. Simonetti’s chief assistant.
Mr. Bell charged that the in-
quiry into whether crimes were
committed by state troopers
and correction officers “lacks
integrity” and was being
“aborted” by Mr. Simonetti.

Mr. Bell made the statement
in his letter of resignation to
Attorney General Louis J. Lef-
kowiz last Dec. 11. A copy of
the letter, from which informa-
tion about certain cases before
the grand jury was deleted, has
been obtained by The New
York Times,
After Mr. Bell concluded that

refused to allow witnesses to

Before his resignation, Mr.
Bell conducted most of the
grand jury hearings on possible
crimes by state troopers, prison
guards and other officials in
connection with the Attica
rebellion: . ; :

Accusations Detailed.

quelling of the four-day Attica
uprising, the 43-year old lawyer
wrote to Mr. Lefkowitz that
“Mr. Simonetti has repeatedly

be called, questions to be

Mr. Lefkowitz did not intend
‘0 pursue his charge, he sent a'
160-page report on Jan. 30 to
Governor Carey.

Lefkowitz to Report

Mr. Carey asked the Attorney
General yesterday to submit a
‘written report responding ta
Mr. Bell’'s charge. At the same
time, Mr. Lefkowitz said he
had been exploring the allega-
tion -since it was made. He de-
clined to comment on the merit
of the charge, :

Mr. Simonetti said that the
allegation was “both false and
shocking” and that ““we have
held & very open investigation
of Attica and we will continue

to look at all aspects in a log-
ical and thorough manner.” A
spokesman for the Governor
said that Mr. Lefkowitz had
expressed  “complete  confi-
dence” in Mr. Simonetti follow-
ing the charge by Mr. Bell.

ranted shooting by state troop-
ers and correction officers,
but also  a failure by senior
law-enforcement officers to as-
sure that their men could be
held accountable for thelr ac-
tions. -

Although  what he termed|
“substantial evidence” pointed|’
.to crimes by law-enforcement
lofficers during the bloody|

asked, leads to be followed|
‘and legal and logical conclu-
sions to be utilized which will}
allow a fair presentation’? of|
‘the cases to the grand jury.|

The letter indicated that the:
cases involved not only unwar-|.

“Was aJI the shootmg ]UStl- :
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‘|saidi” “It ‘was a fight, for ex-;

ample; ‘even to be allowed to |
ask witnesses: to the: retaking
whether they saw aflyone shoot

!anyone. Later he 1ncreasmgly

refused to let me question wit-
nesses much or at all,»leaving
them to be examingd. superfi- |
cially by assistants who Tacked:|
the knowledge or the vﬁfl to |
inquire fully.” %3

Mr. Bell said that Mr. Sl-
monetti “failed or refusedg
/(when T asked him) to ask,
many pertinent questions of}
the witnesses he examined,”
and that “he refused to caH|
many witnesses who should
have been called.”

Mr. Bell said that, over hlS
protests, Mr. Simonetti “need-
lessly, prematurely and, with-
.out proper justification or par-.
ticular benefit” granted immu-
nity from proecution to two
of the four leading suspects
in a case. The two suspects
‘are understood to be high-rank-
mg state police officers.

‘Mr. Bell also said that while
the grand jury record was be-
ing evaluated by the office last’
fall, he was given the “unprece-
dented direction to cease writ-
ing all further memoranda for
at least eight weeks.”

“One Watergate in this dec-
ade"is enough,” Mr. Bell saxd
lin his letter.
| “At stake,” he said, “is whe-
ther the knowable facts of a
terrible tragedy will be present--
ed or buried, whether equal,
justice will apply to inmates:
and law officers, whether more.
law officers will hereafter be
more careful why they shoot.

~people, and whether they keep

‘the circumstances of ‘their

shootings from coming before:
iuries of citizens afterwards”.



Informant Is Shielded
Mr. Bell said yesterday that

’irhe’ was “‘suspended” by Mr..

| Simonetti last. Dec. 6 ‘after he:
'refused to identify an infor-!

;/mant who had demanded ano-|
-{nymity in exchange for infor-|
;mation that might have “made;
“:{liars” out of some grand.jury

witnesses. !
On Dec. 12—a day after re-|

“isigning from his $31,000-a-year:
‘i post as.a special assistant at-
-torney general—Mr. Bell re-|
‘iguested ‘a meeting with Mr.!

Lefkowitz to discuss his charge!
against ‘Mr. Simonetti. The
meeting, also attended by Mr.!
Simonetti, was held on Dec.
17 at the Attorney General’s
office here at 2 World Trade:
Center. . - y g
i Mr. Bell, in the interview;
yésterday, said he elaborated!
on his letter to Mr. Lefkowitz:
duting “the’ one-hour meeting.’
The former prosecutor. declined:
to ' characterize ‘the  Attorney’
;General’s - treaction; -~ Mr. ~ -Si:
imonetti, he said, did not speak.
’ Mr. Bell said that he expect:
ito’ hear from Mr. Lefkowitz
|after: the meeting, butithat he
ireceived: only a routine,. three-
{sentence letter on Dec. 27 ac-
1¢epting his resignation. -

I” 'He thén ‘resolved to. draw
‘up. ‘a report for the vernor
and he also sent a ‘copy of

ithe report late in January to
|Justice . Carmen F. Ball 'of

the State Supreme Court, the
supervising judge for all cases-
growing’ out of the Attica re-
volt. He says he has not heard
{from Justice Ball regarding ‘the
report. >

Mr. Bell said yesterday that
lhis suspension was “the straw
ithat broke my back” after sev-.
jeral months of arguing with
iMr. Simonetti over the handling
‘of the Attica'investigation.

“1 ultimately and reluctantly
:concluded that Simonetti ‘was

!deliberately blocking the full

‘invesyigation  .of ~ material
‘evidence to. the grand jury,

The New York Times

Malcolm H. Bell, who re-

signed: from the Attica

special  prosecutor’s of- |
fice last Decembper.

1 50 far as it relates to possible |
Times by law officers,” he|
jaid. “And I realized I couldn’t|
‘e of any further use’in the
ffice with Simonetti in‘charge.

“I would not have taken thei
teps' I have if I thought this|
vas merely a matter of;differ—l
:nces:of judgment between two!
awyers over the proper way |
0 give a grand jury all thel
vidence it needed to' do its!
ob fairly,”

Mr. Bell said he had no com-}
laints about the investigation?
T presecution of alleged erimes!
'y inmates during the rebellionﬁ
—he said he knew relatively:
ittle about those cases. 3

He also said he had “no
tard and specific evidence that!
he cover-up of possible law-of.
lcer crimes goes beyond  Si-.
nonetti—I don’t want to specuy-.
ate in the absence of specific!
vidence.” s |

Mr. Bell, who declined for!
‘l_ega] and ethica] reasons” to :
liscuss particular = cases still:
efore the grand jury prior;
0 his resignation, said that!
. few indictments against state |

Toppers . or, prison guards|
vould not convince him:that|
,Mr. Simonetti was no 10""'erl
iengaged in a “whitewash”, ]

“I don’t know what has haj
/pened in the office since T
left,” Mr. Bell said. “But I
‘have no present reason to think:
that several indictments wculd
reflect a basic change.”

In his letter to Mr, Lefkowitz,’
Mr. Bell said that “Mr. Si-;
monetti may now claim that,
he has intended to investigate
all ‘along, and ‘then go ahead:
and do s0.” -

“If he does,” he continued,
“that would be a most welco
and surprising benefit from my
resignation.”

‘From time to time. some
persons who felt that the as-
sault on the rebels at Attica
used excessive force  have
warned against a cover-up of
any crimes by law-enforcement;
officers. And some segments;
of the legal community, civﬂfl
libertarians and Attica inmates|
and their sympathizers have
bee nopenly critical of the lack|
of indictments against -state!
.troopers and prison guards. f

Eischer Headed Inquiry

The criminal investigation ‘of |
.all aspects of the Attica riot|
and the retaking of the prison;
was headed by Deputy Attor—lf
ney! General Robert E. Fischer|
from Sept.. 15, 1971, until: the|
end of 1973, when he was|
elected to the State Supreme
Court. ’ |

Mr. Fischer, who was also|
head of the state’s Organized
Crime Task Force, was named
to  the Attica post by Gov. |
Nelson A. Rockefeller. Mr Si- !
monetti, who had been chief!
astistort to Mr; Fischer on the !
Attica investigation, was cho- |
sen by Mr. Lefkowitz to suc-|
ceed Mr. Fischer as chief Attica
prosecutor.s i

. The original Attica grand ju-|
ry, which has handed up al]!
the  indictments ' against in-|
mates, was impaneled on Nov. |
1, 1971, and is still sitting!
intermittently. But it has never
been clear how much testimony
the jury heard with regard tc
possible crimes by.law-enforce- |-
ment officers.

In April, 1974, a second Atti-!.
ca grand jury—consisting like|
the first of residents of Wyom-|.
ing County, where Attica is
situated — was impaneled to
.consider indictments against
_non-prisoners. i
| Technically, either grand jury
icould: ~ return  indjctments
.against prisoners or non-priso-
‘ners. Some state troopers havej
'maintained that the second
grand jury was convened by!
 Mr.: Simonetti under  pressure;
from, “various groups” who;
‘were supposedly disappointed !
that no law officers were :in- |
‘dicted by the first grand jury. .

As an Attica prosecutor, Mr.:
Bell was primarily involved:
with the investigation of pos-
sible crimes by Iaw-enforce-
ment officers. Mr. Bell. who
duated: from Harvard College
;grew. up in Brooklyn and gra-
‘and Harvard Law School, was.




ition before Mr. Simonetti hired
{him for the Attica prosecution|
| team in September, 1973. I
| Most'of Mr. Bell’s profession-|
|al experience was gained with|
ithe firm of Dewey, Ballantine, |
|Bushby, Palmer & Wood, with
iwhith he was associated:from|
1958 t0 1968. . | i
| - 8,500 Pages of Testimony |
' Between September; 1973,
;and February, 1974, he helped |
| prepare a case against 10 Atti-]'
;ca inmates and worked on pre-!
‘trial-ymotions. He was- then|
shifted~ to analyzing possible!
cases against law officers and,
in® the first half of 1974, he!
_seryed as Mr. Simonetti’s chief
assistant. ‘ N

Mr. Bell said that, of 8,500!

pages of testimony before the
secand grand jury before his
resignation, he elicited a little
more than 7,000 pages. :
| Last Feb. 18, Mr. Bell—not
having heard from the Gover-!
nor’s office—sent a reminder |
ito Mr. Carey about his 160-page ;
report. ;
Eight days later Mr. Bell at-!
tefided a forum on the state’s
pfisons at the offices of the
Association of the Bar of the
City of New York. He was
especially interested in the last
question, which asked ‘by!
Robert P. Patterson Jr., who!
iwas formerly president of the;
Legal Aid Society and a mem-
ber of the panel that was

named to help safeguard Attica |
prisoners’ constitutional rights;‘
lafter the revolt. =~ Mr, Patter-|
son asked whether, with regard .
'to any crimes by non-prisoners:
“Have we any assurances .at'
all that a large cover-up is;
not being engaged in, and what
can we as a bar -association!
do about it?” Mr. Patterson,;
who had not talked to M
Bell since 1968, was applauded. |

The response tto the question!
was provided first by Robert

B. McKay, the dean of New ~

York University Law School, !
who -served as chairman of
the state’s special commission
on Attica. ey

The McKay commission, asj
it came to be known, had been|
very - critical in ‘its report in|
1972 -of the use by the police
of weaponry and ammunition
that  “virtually assured the’
death or serious injury of in-
nocent persons” during the re-
taking of the prison. It also
criticized what it called the
lack of planning for the assault,
ithe lack of an adequate photo-
graphic record of the assault,
the lack of assurances that
weapons and bullets could be
traced to individual troopers,
and the lack of sufficient medi-}

cal care for the wounded after
the attack.

‘Brutality’ Is Charged

It also said there’had also!
been ‘“unnecessary shooting”
by a minority of officers in-
volved in the assault, signifi-
cant contradictions between
statements give to state police
investigators and to the com-
mission by state troopers, and
a failure by senior law-enforce.
ment officers to prevent repris-

tals. and ‘“acts of brutality”|
' by"€lieir men against prisoners|
following the assault. |

At the bar association meet-!
.ing, Dean McKay said that Mr.'
Patterson had asked *a block-|
suster of a final - question.”,

“I do not know whether there
/'S a cover-up or not,” Mr. Mc-'
Kay said. He added that he
iwas “surprised” that the prose-
lcution had not “been able to
Ibuild” at least some cases
fagainst law-enforcement offi- |
Icers, considering the ‘informa-|"
{tion in the commission’s report.
i Mr. McKay called on Steven/|
{B. Rosenfeld, a deputy general
jcounsel of the commission who|,
(was sitting in the audience.

Mr. Rosenfeld: said: “The prob-,i'
lem s that it is probably very.
difficult to get indictments
from citizens in Western New
York against Correctional offi-
cers and state 'troopers from
Western New York.” %

“L dop’t think it's fair to
say that prosecutors:have not,

at least in somme. measure, been
;trying,” Mr. Rosenfeld said. “I;
{don’t think they. have- tried
las  hard—they vdidn’t try  at
ithe same time—hut they have:
been trying.” 6 o Lo
After the meeting, Mr.. Bell
‘gspoke,; to Mr. , Patterson... On
;Mar,c,h‘,]‘ Mr. Bell received a

icall from Paul, Gioia, an as#s-
‘tant counsel to Goverrtor Car-
|€y, Who said that he and Mr.
:Gribetz, Mr. Carey’s" counsel,
‘had read M. BelP’s report and
iwere “quite E}ime‘rned” about
it. Py TR
Mr. PatéerSon said:.that he
had been retaineg as Mr. Bell’s
—_———

Eattomey shortly after the fo-
jrum at the bar association. He .
isaid that he had then “taken -
jsome steps on behalf of my..
iclient and in the interest of *
‘justice,” but he declined to'
idivulge the moves. “It might ™
;jeopardize a favorable  result’.
\fromamy efforts,” he said,”




