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Richard M. Nixon’s Iawygrs_

yesterday to block a civil (,]aW‘-‘
suit subpoena for 1972 and
1973 White House tapes, ¢on-
tending that they are pro-
tected from such subpoena ﬁ‘py
Mr. Nixon’s claim of presidén-
tial privilege even though ihe
is no longer in office. 7

Mr. Nixon’s attorneys aiso
argued that the U.S. Surpreme
Court ruling last July th
forced Mr. Nixon to turn-o 7
other White House tapes to
criminal prosecutors specifi-
cally does not apply to civil
cases.

In deciding this separate
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terms of a controversial agree-
¥ment negotiated at the time of
his pardon, and therefore
could not be turned over by
the White House. Buchen then
notified Mr. Nixon’s attorneys,
Herbert J. Miller, Raymond G.
Larroca and R. Stan Morten-
,éa"ion, who filed yesterday’s mo-

Implementation of the agree-
:ment, which gives Mr. Nixon
‘custody and control of the
'tapes and other presidential
‘documents, was suspended aft-
‘er a complaint from Watergate
Special Prosecutor Leon Ja-
‘worski and negotiations are
under way on a new agree-
‘ment. .
The attorneys focused their
motion to block the subpoena
almost solely on the issue of
executive privilege. _
“No court has ever held that
'the documents, papers or
other effects of a President

subpoena question, the law-
yers said the judge should up-
hold the presidential privilege
claim because otherwise “the
number of sincere or grand-
standing efforts to gain aceess

"| civil suits) and the consequent
concern for disclosure and re-
| duction in candor will be eon-
siderable.”

to privileged material (for|

containing communications be-
tween the President and his
advisers may be discovered in
a civil case by a party seeking
to recover damages,” the at-
torneys said. _
They relied heavily on the
Supreme Court decision last
"{(ﬁlly that forced Mr. Nixon to
)ﬂr‘m rm over the tapes in the
"criminal case, pointing out

More importantly, the court’s
ruling could determine just
how vulnerable Mr. Nixon will
be to future civil suits over|
acts he performed as Presi-
dent. If his presidential privi-
lege claim against eivil sub-
poenas is upheld, suits against
him could prove futile because
of the difficulty plaintiffs
would have in obtaining evi-
dence. If Mr., Nixon’s privilege
claim is denied, however, his
files could be opened on a|
wholesale basis through civil |
subpoenas.

The subpoenas in question
were filed in the two remain.|
ing unsettled civil cases that
grew directly out of the 1972
Watergate break-in. R.
Spencer Oliver, a Democratic |
Party official whose phone
was “bugged” by the burglars,
subpoenaed  White House
tapes for May 26 through
June 21, 1972, and Watergate|
break-in coconspirator James |
W. McCord has subpoenaed |
| the tapes for the period of the
|original Watergate trial, from’
|Jan. 1 to Jan. 31, 1873. ;
| The subpoenas were * di.|
rected to the White House, but
I President Ford’s White House
Icounsel, Philip Buchen, said |/
(last week through the Justice!,

| Department that the tapes be- .

“' longed to Mr. Nixon under!’
| See TAPES, A16, Col. 1

that that ruling said “certain
powers and privileges flow to
a President ... from the Con-
stitution. One of these is the
w\gotection of confidential com-
Munications between the Presi-
dent and those who assist
him.”

:The Supreme Court ruled
oply that the privilege could
ybe surmounted in a criminal
‘tase upon a specific showing
of need, and did not apply
that ruling .to civil cases, the
attorneys said in their 11-page

. motion filed with U.S. District

Judge Charles R. Richey.

“If litigants seeking eivil
damages can breach this privi-
lege. of confidentiality, the
very reason for-the privilege
will be undercut . . . If the fu-

ture availability of the privi-

lege hinges upon the Pparticu-
lar facts of each future ecivil
case, the communications that
flow day by day within exeeu-
tive offices will inevitably be
tempered by the thought that
disclosure might subsequently
be jordered to satisfy the de-
mands of a particular eivil 1iti-
gant,” the attorneys said.

In support of their argu-
ment, the attorneys pointed to
a strongly worded earlier rul-
ing by Judge Richey in the
,same series of civil cases in

ywhich he said that reporters

. i

have a privilege that protects
them from having to turn over
information relating to news,
stories. ‘ ‘

“Without examining the ma-
terials in question or even in-
quiring whether they existed,
this-court determined that the
materials sought were subject
to at least a qualified privilege,
under the First Amendmenti
which, when weighed against
a civil Iitigant\’s right to re-
cover damages—even in an ac-
tion whose ‘importance tran-
scends ‘anything yet encoun-
tered in the annals of Ameri-
can judicial history . . ’—
would compel striking the bal-
ance in favor or nondisclo-
sure,” they said in reference
to Richey’s ruling on news-
men,

In that ruling, the attorneys
said, Richey “recognized that
a privilege of confidentiality
stemming from the framework
of the Constitution is of suffi-
cient importance to prevent%
intrusion . . .”

The attorneys. continued:

“This time around the sub-|
poenas have been directed atli
material which the Supreme
Court has already held is sub- |
ject to a constitutionally based
privilege flowing from Article
II and the doctrine' of separa-
tion of powers.

“To hold that it can be"
breached when a qualified
newsman’s privilege cannot—a
privilege the Supreme Court
failed to recognize—would be
anomalous and totally unjusti-
fied.”

The attorney also argued
that the subpoenas should - be
quashed because they are too
broad and would constitute
“an indiscriminate rummage
througlq presidential materi-
als.” =

“We can only conclude that
the discovering parties are not
!so much interested in proving
jtheir case as they are intri-
gued by the possibility of gain-
ing access to conversations
held at the topmost decision-
making level of government,
This court should not lend its
did to this effort,” the attor.
neys said.

Judge Richey has scheduled .
a hearing for next Monday on |
the two pending motions to
block the subpoena—the one
filed by the Justice Depart-
ment last week and the one
filed yesterday by Mr. Nixon’s
attorneys. !

The hearing on the Justice |
Department motion based on!
the agreement with Mr. Nixon |
on ownership of presidential |
materials will ‘be the first |
lcourt test of that agreement. |
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