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Justice, 72, Sends a Note to
President — Doctor Says
He Has Bone Cancer

2D VACANCY FOR NIXON

Speculation Arises Over the
Possibility of His Naming -
Woman and Southerner
—8EP 24 1971
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WASHINGTON, 'SEPT. 23—
Associate  Justice John M.
Harlan retired from the Su-
preme Court today after 16
years of service. His physician
said that Mr. Harlan was af-
flicted with bone cancer.
The decision was conveyed
to President Nixon in a type-
written note from the 72-year-
old Justice, a patient in George
Washington University Hospital.
' Justice Harlan’s decision came
|six days after the retirement,
Halso for reasons of health, of

The two vacancies give Mr,
|Nixon an opportunity to solid-
ify the transformation of the
‘|Court into an instrument of his
philosophy of judicial restraint,
Speculation on Woman

Ronald L. Ziegler, the White
House press secretary, said that
Mr. Nixon would act “as swiftly
as possible” to fill the two
vacancies on the nine-member
Court with individuals whose
views would be ‘“‘compatible™
with the President’s philosophy
of strict construction of the
Constitution. '

on the possibility that Mr. Nixon
would nominate the first woman
Justice to fill one vacancy. He
‘was already said to be search-
iing for a Southerner as a suc-
cessor to Justice Black, with
most attention centered on Rep-
resentative Richard H. Poff, Re-
publican of- Virginia.
+ No member of the Court in
recent years was more attuned
to the President’s legal attitude
than was Justice Harlan, whose
hallmark was a determined ad-
herence to judicial precedent.
Together with Mr. Nixon's
two previous appointees—Chief
Justice Warren E. Burger and
Associate Justice Harry A.
Blackmun — and with asso-
ciate Justice Potter Stewart and
|Byron' R. White, Justice Harlan
‘thad begun. to set the pattern
!,;of judicial restraint pledged by
Mr. Nixon in the 1968 Presi-
dential campaign. .

Praise From Nixon

Justice Harlan was not among
the more prolific authors of
Supreme Court opinions, but
those he did write were re-
garded as models of legal pre-
cision. He viewed the Constitu-
tion and interpretations of it by
his predecessors as guideposts
for his own views rather than
as a framework for declarations
of new social policy.

Mr. Ziegler: said that the
President, in accepting Justice
Harlan’s decision to retire, had
described him as “one of the
great legal scholars in the his-
tory of the Court” and a jurist

:|Associate Justice Hugo L. Black. .

Immediate speculation focused -
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who would be remembered by
future generations as a “tower-
ing figure.”™

Chief Justice Burger issued a
Statement calling Justice Har-
lan’s retirement a “source of
‘deep regret.” He said that “the
‘quality of his ‘penetrating inci-
:sive mind and the.grace of his
spirit have ‘made him a unique
figure” but that Justice Harlan’s,
wisdom: would be- available in
his opinions on the Court,

White . House officials said
privately that they would not
rule’ out ‘the prospect that Mr.
Nixon * would mnominate gz
woman to the high court, nor
did they believe that his
choices both must be Repub-
licans.

One official said that what
was most important was that
the nominees reflect Mr. Nixon’s
philosophy and ~ be young
enough, - preferably under the
age of 50, to assure its dom-
inance for-some years.

“This 'is a  historic op-
portunity,” one White House
official stated. “The next Court
will be known as the Nixon
Court, not as the Burger Court
or the Warren Court” — the
latter a reference to the liberal
views that prevailed under re-
tired Chief Justice Earl Warren.
Justice Harlan made known
his plans to retire in the same
fashion as Justice Black did last
Friday, by letter. to the Presi-
dent. Mr. Harlan was admitted
to Bethesda Naval Medical Cen-
ter on Aug. 16 for treatment of
a back ailment. A week ago he

Appointments

Supreme Court Justices and
Chief Justices each President
has appointed:

Is
President Term Term Term

Washington
Adams

Jefferson
Madison
Monroe
Adams
Jackson
Van Buren
Tyler

Polk
Fillmore
Pierce
Buchanan
Lincoln
Grant
Hayes
Garfield
Arthur
Cleveland
Harrison
Cleveland
McKinley
T. Roosevelt
Taft
Wilson
Harding
Coolidge
Hoover

F. Roosevelt
Truman
Eisenhower
Kennedy
Johnson
Nixon

* Including Chief Justice,

1 Including 2 Chief Justices.

1 Including elevation of Jus-
tice Harlan F. Stone to Chief

Justice.

Black Suffers Stroke

Justice Black, who has been
a patient at the Bethesda cen-
ter since Aug. 28, was reported
in very serious condition today
after suffering a stroke. He had
been under treatment for in-
flammation of the blood vessels.

The White House had said
that Mr. Nixon was considering
seven individuals, who were
not named, to succeed Justice
Black. Among the names figur-
ing in the speculation were
those "of .Charles Rhyne of
North Carolina, an .old friend
of Mr:-Nixon’s from -Duke "Uni-
versity Law School days and
a former president of the Amer-
ican Bar Association; Lewis F.
Powell of Virginia, another for-
mer president of ‘the bar asso-

was transfered to'George Wash-
ington University Hospital. '
.. After the White House an-'
nounced this' afternoon that
Justice Harlan had retired, ef-
fective - immediately, the Jus-
tice’s physician, George A.
Kelser Jr., issued a statement
in which he said that “recently:
completed -examinations have!
demonstrated a.cancerous proc-
ess in one of the bones of the
lower spine*-as the cause of the
back ailment. o o
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ciation, and Vice President
Agnew. :

Among those prominently
mentioned, only Mr. Poff, at 47
years of age, is under 50. Mr.
Agnew is 52, Mr. Rhyne is 59
and Mr, Powell is 64.

Mr. Ziegler said today that
the list of seven possible nomi-
nees would probably be ex-
panded. He was criticized last
week by advocates of equal
rights for women for having
stated that the President was
seeking “the most qualified
man available.” ‘

Mr. Ziegler said today that
the President was prepared to
consider the most qualified
“persons,” which some observ-
ers regarded as an attempt to
avoid similar criticism but
which otheps viewed as support
for the speculation that a wom-
an might be nominated. Mrs.
Nixon .said yesterday that she
had urged the President to se-
lect a woman to replace Justice
Black.

One woman mentioned as a
possibility was Mary Gardiner
Jones, a Nixon appointee to the
Federal Trade Commission.

" Rogers and Rockefeller

There also was a school of
thought within the White House
that the se¢ond vacancy gave
Mr. Nixon the opportunity. to
nominate Secretary ~of State
William P. Rogers to the Court.
.|One. official said this would
pave the way for Mr. Nixon
to name Governor Rockefeller
of New York to become Secre-
tary of State.

The chance of appointing two
Associate Justices at the same
time has not occurred since
1941. Mr. Nixon will be the
fifth President in this century
to do so. He will be only t
‘eighth President in history,
however, able to appoint four
or more Justices during a sin-
gle term.

Mr. Nixon faces the pressure

of conflicting traditions regard-
ing Supreme Court nominees.
There is not presently, as has
generally been the case, a Jus-
tice with a Jewish background.
It has also become customary
to ‘have a Justice from the
New York legal profession,
where Mr. Harlan began his ca-
reer, and from the South, as
‘was Mr. Black.
' Senator James O. Eastland,
Democrat of Mississippi, whose
Judiciary Committee will con-
sider the nominations, reminded
the President in a statement
issued this morning that Mr.
Nizxon had pledged to name a
Southerner to the Court des-
pite defeats in two previous
attempts,

ter disputes, rejected his nom-

Haynsworth and Carswell
The Senate, in long and bit-

ination of Judges Clement F.
Haynsworth Jr. and G. Harold
Carswell.

- Thus, ‘Representative Poff,
with 10 terms in the House and
long service on its Judiciary
Committee, is regarded as a
Southern nominee unlikely to
face rejection. )

A coelition of civil rights
leaders, joined today by Leon
Shull, national director of
Americans for Democratic Ac-
tion, was already preparing to
oppose Mr. Poff. But two lead-
ing liberals on the House Judi-
ciary Committee, Emanuel Cel-
lar of Brooklyn, the chairman,
and William M. McCulloch of
Ohio, the ranking Republican,
sent Mr. Nixon a telegram last
night expressing support of Mr.
Poff.

The Supreme Court is sched-
uled to begin its fall term on
Oct. 4. The process of selec-
tion and confirmation of two

nominees is not considered
likely to.be completed in time
for either vacancy to be filled
before then.
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