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The trial judge's refusal to 
allow former presidential aide 
John D. Ehrlichman to raise 
the so-called "national secu-
rity defense" at his trial on 
charges growing out of the 
Ellsberg break-in left the jury 
no alternative but to convict 
him, Ehrlichman's attorneys 
said yesterday. 

The argument was made to 
three judges at the 'U.S. Court 
of Appeals here as attorneys 
for Ehrlichman and three 
other.. men convicted of violat-
ing the civil rights of the psy-
chiatrist of Pentagon Papers 
codefendant Daniel Ellsberg 
attempted to have those con-
victions overturned. 

Ehrlichman, former White 
House aide G. Gordon Liddy 
and Miamians Eugenio Marti-
nez and Bernard L. Barker 
were convicted last July of a 
plot to break into the doctor's 
office and attempt to photo-
graph Ellsberg's files without 
a warrant in violation of the 
doctor's civil rights. Ehrlich-
man also was convicted of two 
counts of lying to a grand jury 
investigating the break-in. 

Much of yesterday's four-
hour argument focused on the 
pretrial rulings of U.S.' Dis-
trict Judge Gerhard A. Gesell, 
which barred the national se-
curity defense, and his instruc-
tions to the jury that the de-
fendants' belief they were act-
ing in good faith was no de-
fense to the charges. 

Ehrlichman contends that 
he approved a secret opera-
tion to gain access to Ells-
berg's files as part of a pro-
gram specifically ordered by 
the President to stop alleged 
leaks of classified material. He 
contends that while he did not 
specifically order a break-in as 
part of that program, a Presi-
dent can order such a warrant- 

less entry in the interests of 
national security. 

Ehrlichman's attorney, Wil-
liam S. Frates, said the rulings 
by Judge Gesell severely lim-
ited the amount of evidence 
that Ehrlichman could present 
to the jury about, his belief 
that the entry was part of a 
national security operation. 

Phillip Heymann, arguing 
the case on behalf of the 
Watergate special prosecutor's 
office, said the President does 
not have the right to order a 
break-in without a warrant, 
and there was no reason for 
Ehrlichman to believe that the 
President had such authority. 

The Justice Department also 
has filed a memorandum with 
the court in this case, in which 
it argued the President might 
have such power in national 
security cases. 

Even if that Justice Depart-
ment rgument were accepted 
in general, Heymann said it 
should not be applied to a 
case such as this one where 
the burglary was carried out 
with "private volunteers . - -
paid with campaign contribu-
tions." 

The case was heard by U.S. 
Circuit Judges Malcolm R. 
Wilkey and Harold Leventhal, 
and U.S. District Judge Robert 
Merhige of Richmond. At least 
two of those- judges, Merhige 
and Wilkey, indicated they 
felt Barker and Martinexz 
mayhave been unfairly prose-
cuted in the case. 

Merhige termed the conduct 
by former White House aide 
E. Howard Hunt Jr., the gov-
ernment agent who recruited 
the two men, as "outrageous" 
and said for the two men to be 
presecuted for their reliance 
on Hunt's authority "shocks 
may conscience." 

Wilkey also questioned Hey-
mann closely on the prosecu-
tion of the two men, whom he 
described as "foot-soldiers"  

who had no reason to question 
Hunt's authority. 

Judge Leventhal said that 
there are other mechanisms in 
the law—such as the sentenc-
ing discretion of the judge—
protect defendants caught up , 
in such a situation, and that to 
overturn convictions on such a 
point might "open up a Pando-
ra's box." 

Liddy's attorney argued that 
his client's conviction should 
be overturned, among other 
reasons, because the • trial 
jusge had refused to approve 
a subpoena for materials be-
ing held by a congressional 
subcommittee. 



John Ehrlichman, who says he owes 
$400,000 in legal fees, got free repre-
sentation in court on the day he was 
sentenced. 

Ira Lowe, a bearded, motorcycle-
riding attorney who is a friend of 
actress Jane Fonda, met Erlichman by 
chance in a Washington restaurant 

-recently. They discovered they have 
something in common. Neither thinks 
much of prisons. 

Lowe, in fact, is involved in a na-
tionwide crusade to find "alternate 
means of rehabilitation" outside pris-
on walls. It was he who suggested 
that Ehrlichman do penance by go-
ing to live among the Pueblos as a 
legal adviser on land problems. 

Ehrlichman is already in New Mexi-
co and will remain on the reservation, 
awaiting the outcome of his appeal. t  

Whether or not Lowe's strategy' 
keeps him. out of jail, the experiment 
will not have cost Ehrlichman any-
thing. At least not money. 

Lowe says that in exchange for 
having Ehrlichman become "a con-
spicuous guinea pig," no bill will be 
submitted for services rendered. 

Lowe doesn't need the money any-
how. He owns houses all over George-
town. One he rented for a while to 
Barbara Howar. Another he loans, 
along with his Jaguar, to Jane Fonda 
and her husband, Tom Hayden when-
ever they are in town. 
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