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Text of Judge Sirica’s Opinion

Following is the text of
the opinion by U.S. District
Court Judge John J. Sirica
on the motion of Watergate
Special Prosecutor Archi- .
bald Cox to obtain presi-
dential tapes for the grand
Jury;

On July 23, 1973, Water-
gate  Special Prosecutor
Archibald Cox acting on be-
half of the June 1973 grand
jury - empanelled by this
court, caused to be issued
a supoena duces tecum 1o
the President of the United
States, Richard M. Nixon.
The subpoena required the
President, or any appropri-
ate subordinate official, to
produce for the grand jury
certain tape recordings and
documents enumerated in
an attached schedule. The
President complied with the

,subpoena insofar as it re-
lated to memoranda of Gor-
don Strachan and W. Rich-
ard Howard, but otherwise
declined to follow the sub-
poena’s directives. In a let-
ter to the court dated July
25, 1873, the President ad-
vised that the tape record-
ings sought would not be
provided, and by way of ex-
planation wrote:

... I follow the ex-
ample of a long line of my
predecessors as President
of the United States who
have consistently adhered
to the position that the
President is not subject to
compulsory process from
the courts.

Thereafter, the grand jury
instructed Special Prosecu-
tor Cox to apply for an or-
der requiring production of
the recordings. On July 26,
the special prosecutor peti-
tioned this court for a show

cause order directed to the '

President. At the time of
this application a quorum of
the grand jury was polled in
open-court, and each juror
expressed hlS or her desire
that the court order compli-
ancé. Subsequently, -the
court ordered that the Presi-
den} or any appropriate sub-
ordinate official show cause
“why the documents and
objects described in [the
subpoena] should noft be
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produced as evidence before

" the: grand REy> o ;
Iazgresponse to the show

cause order; the President,
by hls attorneys filed a spe-
cial “appearance contesting
the ' court’s jurisdiction to

order the President’s com- -

pliance with the grand jury
subpoena. The court allowed

for’the filing of a response .

by the special prosecutor
and’ "reply by the President,
anf-the matter came on for
hearing on August 22.

The parties to the contro-
vegsy have brlefed and ar-
gue’d» several issues includ-
1nd,.the court’s jurisdiction
in i‘he matter of compulsory
prgeess, the_ existence and
scope of “executive privi-
lege” generally, applicabil-
ityzof “executive privilege”
to the tape recordings sub-
pognaecl, and waiver of priy-
ilege. The court has found it
neeessary to adjudicate but
twd questions for ' the
present: (1) whether the
cogxrt had Jurlsdlctlon to de-

cide the issue of privilege,
and (2) whether the court
has authority to enforce the
subpoena duces tecum by
way of an order requiring
production for inspection in

.camera. - A third question,

whether the materials are in
fact privileged as against
the grand jury, either in
whole or in part, is left for
subsequent adjudication.
For the reasons outlined be-
low, the court -concludes
that both of the questions
considered must be an-
swered in the affirmative.

I

A search of the Constitu-
tion and the history of its
creation reveals a general
disfavor of government priv-
ileges, or at least uncon-
trolled privileges. Early in
the Convention of 1787, the
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delegates cautioned each
other concerning the dan-
gers of lodging immoderate
power in the executive de-
partment. This attitude per-
sisted throughout the con-
vention, and executive pow-
ers became a major topic in
the subsequent ratification
debates. The farmers re-
garded the Ilegislative de-
partment superior in power
and importance to the other
two and felt the necessity of
investing it with some privi-
leges and immunities, but
even here an attitude of re-
straint, as expressed by

' James Madison, prevailed:

Mr. Pinkney moved a
clause declaring “that
each House should be the
judge of the privilege of
its own members.”

. . Mr. Madison distin-
guished between the power
of Judging of privileges
previously & duly estab-
lished, and, the effect of the
motion which would give a
discretion to each House as
to the extent of its own
privileges. He suggested
that it would be better to
make provision for ascer-
taining by law, the priv-
ileges of each House, than
to allow each House to de-
cide for itself. He suggested
also the necessity of con-
sidering what privileges
ought to be'allowed to the
Executive. . (Emphasis in:
original)

The upshot of Madison’s
final suggestion regarding a
definition of executive priv-
ileges was that none were
deemed necessary, cr at
least that the Constitution
need not record any. As:
Charles Pinckney, the South
Carolina delegate, later ex-
plained in a Senate speech:

I assert, that it was the
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design of the Constitu-
tion, and that not only its
spirit, but letter, warrant
me’ in the assertion, that
it never was intended to
give Congress, or either
branch, any but specified,
and those very limited,
privileges indeed They
well knew how. oppres-
sively the power of un-
defined privileges had
been exercised in Great
Britain, and were deter-
mined no such authority
should ever be exercised
here. They knew that in
free countries very few
privileges were necessary

to the wundisturbed exer-
cise of legislative duties,
and those few only they
determined that Congress
should possess; they never
meant that the body who
ought to be the purest,
and the least in want of
shelter from the oper-
ation of laws equally af-
fecting all their fellow
citizens, should be able to
avoid them; they there-
fore mnot only intended,
but did confine their priv-
ileges within the narrow
limits mentioned in the
Constitution.

. . . Let us inquire, why
the Constitution should
have been so attentive to
each branch of Congress,
so jealous of their priv-
ileges, and have shewn
[sic] so little to the Pl‘"esi-
dent of the United States
in this respect. . . . No
privilege of this kind was
intended for your Execu-
tive, nor dny except that
which I have mentioned
for your Legislature. The
Convention which formed
the Constitution well
knew that this was an im-
portant point, and no sub-
ject had been more abused
than privilege. They there-
fore determined to set
the example, in merely
limiting privilege to what
was necessary and no
more. (Ellipsisiin original.)

Pinckney’s ~ words  just
quoted, “They therefore de-
termined to set the example,
in merely limiting privilege
to what was necessary, and
no more,” constitute an apt
description of the conven-
tion’s purpose and outlook.
Are there, then, any rights

or privileges - consistent
with, though not mentioned !}

in, the Constitution which
are necessary to the execu-
tive? One answer may be
found in the Supreme Court
decision United State vs.
Reynolds, 345 U.S. 1 (1953).
The court recognized an ex-
ecutive privilege, evidentiary

in nature, for Military sec- !
- rets. Reynolds held that

when a court finds the
privilege is properly in-
voked under the appropriate
circumstances, it will, in a
civil case at least, suppress
the evidence. Thus, it must
be recognized that there can
be executive privileges that
will bar the production of
evidence. The court is will-
ing here to recognize and

.give effect to an evidentiary

privilege based on the need
to protect presidentjal pri-
vacy. i

|
|

The court, however, can-

not agree with respondent |

that it is theé excutive that
finally determines whether
its privilege is properly in-
voked. The availability of
evidence including the valid-
ity and scope of privileges,
is a judicial decision.

Judicial control over the
evidence in a case cannot be
abdicated to the caprice of
executive officers.

It is emphatically the |
- province and duty of the ju-

dicial department to say
what the law is. Those who
apply the rule, to particular
tases must of necessity ex-
pand and interpret that

rule. If two laws conflict
with each other, the courts
must decide on the opera-
tion of each. E
In all the numerous litiga-
tions where claims. of execu-
tive privilege have been in-

terposed, the courts have
not hesitated to pass judg-

ment. Executive fiat is not

the mode of resolution. As
has been stated most re-
cently in this eircuit:

[N]o ~executive official.

or agency can be given ab-
solute authority to deter-
mine what documents in
its possession may be con-
sidered by the court in
its task. Otherwise the
head of any executive de-
partment would have the
power on his own say so
to cover up all evidence of
fraud  and  corruption
when a federal court or

grand jury was investigat-

ing malfeasance in office,

and this is not the law.

The measures a court
should adopt in ruling on
claims of executive privilege
are discussed under Part IIT
herein.

I

If after judicial examina-
tion in camera, any portion
of the tapes is ruled not sub-
ject to privilege, that por-
tion will be forwanded to
the grand jury at the appro-
priate time. To call for the
tapes in camera is thus tan-
tamount to fully enforcing
the subpoena as to any un-
privileged matter., . There-
fore,' before the court can
call for production in cam-
era, it must have concluded
that it has authority to or--
der a President to obey the
command of a grand jury
subpoena as it relates to un-
privileged evidence in his
possession. The court has
concluded that it possesses
such authority.

Analysis of the question
must begin on the weil-es-
tablished premises that the
grand jury has a right to ev-
ery man’s evidence and that
for purposes of gathering
evidence, process may issue
to anyone.

The court- can perceive




no legal objection to issu-
ing a subpoena duces te-
cum to any person: what-
ever provided the case be
such as to justify the proc-
ess.

The important factors are

the relevance and material-.

ity of the evidence.

The propriety of intro-
ducing any paper into a
case, as testimony, must
depend on the character
of the paper, not on the
character of the person
who holds it.

The burden here, then, is
on the President to define
exactly what it is about his
office that court process
commanding the production

" of evidence cannot reach
there. To be accurate, court
process in the form of a sub-
poena duces tecum has
already issued to the Presi-
dent, and -he acknowledges
that pursuant to Burr, courts

'possess authority to direct
such subpoenas to him. A dis-
tinction is drawn, however,
between authority to issue a
subpoena' and authority to
command obedience to it
It is this second com-

pulsory process that the

President contends may not
reach him. The burden yet
remains with the President,
however, to explain why this
must be so. What distinctive
quality of the presidency
permits its incumbent to
withhold evidence? To argue
that the need for presidential
privacy justifies it, is not per-
suasive. On the occasions
when such need justifies sup-
pression, the courts will sus-
tain a privilege. The fact that
this is a judicial decision has
already been discussed at

length, but the opinion of
Chief Justice Marshall on the
topic deserves notice here.
When deciding that a sub-
poena should issue to the Pres-

ident, the chief justice made "

it clear that if certain por-
tions should be excised, it
being appropriate to sustain
a privilege, the court would
make such a decision upon
return of the subpoena.

There is certainly noth-

~ ing before the court which

shows that the Iletter in
question  contains any
matter the disclosure of
which would endanger the
public safety. If it does con-
tain such matter, the fact
may appear before the dis-
closure is made. If it does
contain any matter which it
would be imprudent to dis-
close, such matter, if it be
not immediately and essen-
tially applicable to the
point, will of course, be
suppressed. It is not easy
to conceive that so much
of the letter as relates to
the conduct of the accused
can be a subject of deli-
cacy with the President.
Everything of this kind,
however, will have its due
consideration on the re-
turn of the subpoena.

And again:

The propriety of requir-
ing the answer to this letter
is more questionable. It is
alleged that it most prob-
ably communicates orders
showing the situation of
this country with Spain,
" which will be important on
the misdemeanor. If it con-
tain matter not essential to -
the defence, [sicl, and the
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disclosure be unpleasant to
the executive, it certainly
ought not to be disclosed.
This is a point which will

appear on the return.

To argue that it is the
constitutional separation of
bowers that bars compul-
sory court process from the
White House, is also unper-
suasive. Such a contention
overlooks history. Although
courts generally, and this
court in particular, have
avoided any interference
with the diseretionary acts
of coordinate branches, they
have not hesitated to rule
-on  nondiscretionary acts
when necessary. Respondent
points out that these and
other precedents refer to of-

%
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Peter Kreindler and Philip Lacovara, assistants ‘to
Watergate Special . Prosecutor Archibald Cox, leave
District Court after receiving Judge Sirica’s decision.

ficials other than the Presi-
dent, and that this distine-
tion renders the precedents
inapplicable. Such an argu-
ment tends to set the White
House apart as a fourth
branch of government. It is
true that Mississippi v.
Johnson, 4 Wall. 475 (1866),
left open the question
whether the President can
be required by court process
to perform a purely minis-
terial act, but to persist in
the opinion, after 1952, that
he cannot would seem to ex-
alt the form of the Youngs-
town Sheet & Tube Co. case
over its substance. Though
the court’s order there went
to the Secretary of Com-
merce, it was the direct or-
der of President Truman
that was reversed.

The special prosecutor has
correctly noted that the
framers’ intention to lodge
the powers of government
in separate bodies also in-
cluded a plan for interaction
between departments. A
“watertight” division of dif-
ferent functions was never
their design. Theslegislative
branch may organize the ju-
diciary and dictate the pro-
cedures by which . it trans-
acts business. The judiciary
may - pass upon the constitu-
tionality of legislative enact-
ments and in some instances
define ‘the bounds of con-
gressional investigations.
The executive may veto leg-
islative enactments, and the
legislature may override the
veto. The executive appoints
judges and justices and may
bind judicial decisions - by
lawful executive orders The
Judieiary may pass-on the
constitutionality of execu-
tive.acts.

While the Constitution
diffuses power the better



to secure liberty, it also
contemplates that practice
will integrate the dis-
persed powers into a
workable government. It
enjoins upon its branches
separateness but interde-
pendence, autonomy but
reciprocity.

That the court has not the
physical power to enforce
its order to the President is
immaterial to a resolution
of the issues. Regardless of
its physical power to en-
force them, the court has a
duty to issue appropriate or-
ders. The court cannot say
that the executive’s persist-
ence in withholding the tape
recordings would “tarnish
its reputation,” but must ad-
mit that it would tarnish the
court’s reputation to fail to
do what it could in pursuit
of justice. In any case, the
courts have always enjoyed
the good faith of the execu-
tive branch, even in such
dire circumstances as those
presented by Youngstown
Sheet & Tube Co. v. Sawyer,
343 U.S. 579 (1952), and
there is no reason to sup-
pose that the courts in this
instance cannot again rely
on that same good faith. In-
deed, the President himself
has publicly so stated.

Itisimportant also to note
here the role of the grand
jury. Chief Justice Marshall,
in considering whether a sub-
poena might be issued to the
President of the United
States, observed:

In the provisions of the
Constitution, and of the
statute, which give to the
accused aright to the com-
pulsory process of the
court, there is no excep-
tion whatever.

Aaron Burr, it will be re-
membered, stood before the
court accused though not yet
indicted. The chief justice’s
statement regarding the ac-
cused is equally true with
regard to a grand jury:
“there is no exception what-
ever” in its right to the com-
pulsory process of the courts.
The court, while in a posi-
tion to lend its process in
assistance to the grand jury,
is thereby in a position to
assist justice.

The grand jury is well
known to Anglo-American
criminal justice as the peo-
ple’s guardian of fairness.
Ever since the Earl of Shaf-
tesbury relied upon its in-
tegrity, the grand jury has
been promoted as a shield
for the innocent and a sword
against the guilty. Among

the Bill of Rights enacted
by the First Congress was
the Fifth Amendment which
reads in part: “No person
shall be held to answer for
a capital or otherwise in-
famous erime, unless on a
presentment or indictment
of a grand jury.” The grand
jury derives its authority
directly from the people,
and when that group, inde-
pendent in its sphere, acts
according toits mandate, the
court cannot justifiably with-
hold its assistance, nor can
anyone, regardless of his
station, withhold from it
evidence not privileged. Mar-
shall concluded that, con-
trary to the English practice
regarding the king, the laws
of evidence do not excuse
anyone because of the office
he holds.

. . . The single reserva-
tion alluded to is the case
of the king. Although he
may, perhaps, give testi-
mony, it is said to be in-
compatible with his digni-
ty to appear under the
process of the court. Of
the many points of differ-
ence which exist between
the first magistrates in
England and the first mag-
istrate of the United
States, in respect to the
personal dignity conferred
on them by the constitu-
tions of their respective
nations, the court will
only select and mention
two. It is a principle of
the English constitution
that the king can do no
wrong, that no blame can
be imputed to him, that
he cannot be named in de-
bate. By the constitution
of the United States, the
President, as well as any
other officer of the gov-
ernment, may be im-
peached, and may be re-
moved from office on high
crimes and misdemeanors.
By the constitution of
Great Britain, the crown
is Thereditary, and the

"monarch can never be a
subject. By that of the
United States, the Presi-
dent is elected from the
mass of the people, and,
on the expiration of the
time for which he is
elected, returns to the
mass of the people again.
How essentially this dif-
ference of circumstances
must vary the policy of
the laws of the two coun-
tries, in reference to the
personal dignity of the ex-
ecutive chief, will be per-
ceived by every person.

In all candor, the court

fails to perceive any reason
for suspending the power
of courts to get evidence
and rule on questions of
privilege in criminal mat-
ters simply because it is the
President of the United
States who holds the evi-
dence. The Burr decision
left for another occasion a
ruling on whether compul-
sory process might issue to
the President in situations
such as this. In the words
of counsel, “this is a new
question,” with little in the
way of precedent to guide
the court. But Chief Justice
Marshall clearly distin-
guished the amenability of
the king to appear and give
testimony under court proc-
ess and that of this nation’s
chief magistrate, The con-
clusion reached here cannot
be inconsistent with the
view of that great chief
justice nor with the spirit
of the Constitution.
III

In deciding whether these
tape recordings or por-
tions thereof are properly
the objects of a privilege,
the court must accommo-
date two competing policies.
On the one hand, as has
been noted earlier, is the
need to disfavor privileges
and narrow their application
as far as possible. On the
other hand, lies a need to fa-
vor the privacy of presiden-
tial deliberations; to indulge
a presumption in favor of
the President. To the court,
respect for the President,
the presidency, and the
duties of the office, gives
the advantage to this second
policy. This respect, how-
ever, does not decide the
controversy. Such a resolu-
tion on the court’s part, as
Chief Justice Marshall ob-
served, “would deserve some
other appellation than the
term respect.” Nevertheless,
it does no hurt for the
courts to remind themselves

‘I'ne teacning or Keynolas
is that a court should at-
tempt to- satisfy itself
whether or not a privilege is
properly invoked without
unnecessarily probi into
the material claimed) to be
privileged. A decision on
how far to go will be dic-
tated in part by need for the
evidence.

In each case, the show-
ing of necessity which is
made will determine how
far the court should probe
in satisfying itself that
the occasion for invoking



the privilege is appro-
priate. Where there is a
strong showing of neces-
sity, the claim of privilege
should not be lightly ac-
cepted, but even the most
compelling necessity can-
not overcome the claim
of privilege if the court is
ultimately -satisfied that
mlitary secrets are at
stake. A fortiori, where
necessity is dubious, a
formal claim of privilege,
made under the eircum-
stances of this case, will
have to prevail.

The grand jury’s showing
of need here is well docu-
mented and imposing. The
special prosecutor has spe-
cifically identified by date,
time and place each of the
eight meetings and the one
telephone call involved. Due
to the wunusual circum-
stances of having access to

sworn public testimony of
participants to these conver-
sations, the special prosecu-
tor has been able to provide
the court with the conflict-
ing accounts of what tra.n-
spired. He thus identifies
the topics discussed in each
instance, the areas of crit-
ical conflict in the testi-
mony, and the resolution it
is anticipated the tape re-
cordings may render possi-
ble. The relative importance
of the issues in doubt is re-
vealed. One example, quoted
from the special prosecutor
will suffice:-

Meeting of September
15, 1972. On September 15,
1972, the grand jury re-
turned an indictment
charging seven individuals
with conspiracy and other
offenses relating to the
break-in. Respondent met
the same day with Dean
and Haldeman in his Oval
Office from 5:37 to 6:17
pm. Both Dean _and
Haldeman have given
lengthy but contradictory
accounts of what was said
(S.Tr. 2229-33, 6090-93).

According to Dean, the
purpose of the meeting
was to brief respondent
on the status of the inves-
tigation and related mat-
ters. Dean said that res-
pondent then congratu-
lated him on the “good
job” he had done and was
pleased that the case had
“stopped with Liddy.”
Dean said that he then
told respondent that all
he had been able to do

was “contain” the case
and “assist in keeping it
out of the White House.”
(S.Tr. 2230.) If this testi-
mony is corroborated, it
will tend to establish that
a conspiracy to obstruct
justice reached the high-
est level of government.
Haldeman, after review-
ing a tape recording of
the meeting, has agreed

that there was discussion
of the Watergate indict-
ments, of the civil cases
arising out of the break-
in, of the possibility of a
continuing grand jury in-
vestigation, of internal po-
litics at the Committee for
the Re-election of the
President, and of other
matters. He denies, how-
ever, that respondent con-
gratulated Dean on Dean’s
efforts to thwart the in-
vestigation. (S.Tr. 6090-93,
6456.)

If Haldeman’s innocu-
ous version of the meeting
can be sustained, it is be-
cause the meeting only in-
volved an innocent discus-
sion of political interests.
The question of Dean’s
perjury would then arise,
Resolution of this conflict
between two of the three
persons present and an ac-
curate knowledge of plans
or admissions made on
this occasion would be of
obvious aid to the grand
jury’s investigation.

The point is raiseq that,
as in Reynolds, the sworn
statements of  witnesses
should suffice and remove
the need for access to docu-
ments deemed privileged.
Though this might often be
the case, here, wunfortu-
nately, the witnesses differ,
sometimes completely, on

~ the precise matters likely to

be of greatest moment to
the grand jury. Ironically,
need for the taped evidence
derives in part from the fact
that witnesses have testifieq
regarding the subject mat-
ter, creating important is-
Sues of fact for the grand
jury to revolve. It will be
noted as well, in cqntradis-
tinetion to Reynol? s, that
this is a eriminal investiga-
tion. Rather than money
damages at stake, we deal
here in matters of reputa-
tion and liberty. Based on
this indisputably forceful

showing of necessity by the -
grand jury, the claim of =
privilege cannot be accepted
lightly.

In his brief in support, the
special prosecutor outlines
the grand jury’s view re.
garding the validity of the
respondent’s claim to privi-
lege. Its opinion is that the
right of confidentiality is
improperly asserted here.
Principally, the special pros-
ecutor cites a substantial pos-
sibility, based on the sworn
testimony of Participants,
that the privilege is improp-
erly invoked as a cloak for
serious eriminal wrongdo-
ing.

According to the testi-

mony of John W. Dean,
many of the conversations
in which he participated
were part and parcel of a
criminal conspiracy to ob-
~ Struct justice by prevent-
ing the truth from coming
out about the additional
participants in the origi-
nal conspiracy to break
into and wiretap the of-
fices of the Democratic
National Committee. He
has testified that in the
presence of H. R. Halde-
man he told respondent
on September 15, 1972,
that “all [Dean] had been
able to do was to contain
the case and assist in
keeping it out of the
White House.” Dean also
told respondent that he.
“could make no assur-
ances that the day would .
not come when this mat-
ter would start to wun-
ravel.”

Respondent_ . allegedly
congratulated him on the.
“good job” he was doing
on that task. (S.Tr. 2229.
30). Dean also has testi-
fied that on March 13,
1973, respondent told him
that respondent had ap-
proved executive clemency |
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for Hunt and that there
would be no problem in
raising $1 million to buy
the Watergate defendants’
silence (S.Tr. 2324). In ad-
dition, there is uncontrad-
icted testimony that res-
pondent was briefed on
Watergate on June 20,
1972, three days after the
arrests, by Haldeman,



Ehrlichman and Mitchell.
his closest political advis-
ers (S.Tr. 5924, 3407-08). If
these three told respon-
dent all they allegedly
knew, respondent would
have been aware of details
of the nascent cover-up.

It is true, of course that
other testimony indicates
that the conversations did
not include direct evi-
dence of criminal miscon-
duct. While this is not the
time or place to judge
credibility, Dean’s testi-
mony cannot be dismissed
out of hand. In fact,
Haldeman has confirmed
many of the details of the
meetings at which both he
and Dean were present.
The opposite conclusions
he draws are based upon a
different  interpretation
and different recollection
of some of the details.

If the interest served by a
privilege is abused or sub-
verted, the claim of privi-
lege fails. Such a case is
well described in Clark v.
United States, 289 US. 1
(1933), a decision involving
the privilege of secrecy en-
joyed by jurors.

The privilege takes as
its postulate a genuine rel-

ation, honestly created
and honestly maintained.
If that condition is not
satisfied, if the relation is
merely a sham and a pre-

tense, the jury may not in- .

voke a relation dishon-
estly assumed as a cover
and cloak for the conceal-
ment of the truth. ...
With the aid of this
analogy (to the attorney-
client privilege) we recur
to the social policies com-
peting for supremacy. A
privilege surviving until
the relation is abused and
vanishing when abuse is
shown to the satisfaction
of the judge has been
found to. be a workable

technique for the protec- , :

tion of the confidences of
client and attorney., Is
there sufficient.reason to
believe that it will be
found to be inadequate
for the protection of a
juror? No doubt the need
is weighty that conduct in
the jury room shall be un-
trammeled by the fear of
embarrassing  publicity.
The need is no less
weighty that it shall be
pure and undefiled. A ju-
ror of integrity and rea-

sonable firmness will not
fear to speak his mind if
the confidence of debate
are barred to the ears of
mere impertinence or mal-
ice. He will not expect to
be shielded against the
disclosure of his conduct
in the event that there is
evidence reflecting upon
his honor.

These principles are, of
course, fully applicable
throughout government. A
court would expect that if
the privacy of its delibera-
tions, for example, were
ever used to foster criminal
conduct or to develop evi-
dence of eriminal wrong-
doing, any privilege might
be barred and privacy
breached. So it is that evi-
dentiary privileges asserted

against the grand jury may
be ruled inapplicable if the
interest served by the privi-
lege is subverted.
Nevertheless, without dis-
crediting the strength of the
grand jury’s position, the
court cannot, as matters
now stand, rule that the
bresent claim of privilege is
invalid. The President con-
tends that the recorded con-
versations occurred pur-

-Suant to an exercise of his

duty to “take care that the
laws be faithfully executed.”
Although the court is not
bound by that conclusion, it
is extremely reluctant to fi-
nally stand against a decla-
ration of the President of
the United States on any
but the strongest possible
evidence. Need for the evi-
dence requires that a claim
not be rejected lightly. The
court is simply unable to de-
cide the question of privi-
lege without inspecting the
tapes.

It is true that if material
produced is properly the
subject of privilege, even an
inspection in camera may
constitute a compromise of
privilege. Nevertheless, it
would be an extremely lim-

ited infraction and in this
case an unavoidable one. If
privileged and unprivileged
evidence are intermingled,
privileged portions may be
excised so that only unprivi-
leged matter goes before the
grand jury (which also
meets in secret proceed-
ings). If privileged and un-
privileged evidence are so
inextricably connected that
separation becomes  impos-
sible, the whole must be
privileged and no disclosure
made to the grand jury.

It should be observed as
well that given the circum-
stances,in this case, there is
every reason to suppose an
in camera examination will
materially aid the court in
its decision. The fact that
extensive accounts of the re-
corded conversations given
under oath by participants
are available, will enable
the court to make an intell-
igent and informed analysis
of the evidence.

The court is unable to de-
sign a more cautious ap-
proach consistent with both
the demonstrated critical
need for the evidence and
the serious questions raised
concerning the applicability
of the privilege asserted.
The court has attempted to
walk the middle ground be-
tween a failure to decide the
question of privilege at one
extreme, and a wholesale
delivery of tapes to the
grand jury at the other. The
one would be a breach of
duty; the other an inexcusa-
ble course of conduct. The
approach comports with pre-
cedent in. this district, and
honors the injunction of
Reynolds and Burr to pur-
sue fairness and protect es-
sential privacy.

To paraphrase Chief Jus-
tice Marshall, if it be appar-
ent that the tapes are irrele-
vant to the investigation, or
that for state reasons they
cannot be introduced into
the case, the subpoena duces
tecum would be useless. But
if this be not apparent, if
they may be important in
the investigation, if they
may be safely heard by the
grand jury, if only in part,
would it not be a blot on the
page which records the judi-
cial.

1 proceedings of this
country, if, in a case of such
serious import as this, the
court did not at least call
for an inspection of the evi-
dence in chambers?




