Court Hears: White House Explanation
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By William' Chapman
 Washington Post Staff Writer
The White House tried to
prove yesterday that a.tape
was never made of a crucial
presidential conversation on
the Watergate scandal be-
" cause a recording device ran -
- out of tape.
The tape was all used up
by the time President ' Nixon
“and his former aide, John
W. Dean III, sat down to talk
in the President’s office last
" April 15, White House coun-
sel J. Fred Buzhardt niain-
‘tained -in -a- hearing before
U.S. District Court Judge
John J. Sirica.
- But another 'development
in the courtroom raised the

wyers: Tape Ran Out

question of whether there is
not another segment of tape,
which could contain - the
Dean-Nixon conversation.
“Part I” was marked on
. the box which had contained
tapes of conversations that
preceded - the meeting. It
raised the.possibility of . a
“Part II” segment, but Bu-
" zhardt’s witnesses could not
explain the marking.
1 The hearing also produced
testimony that White -House

~aides . this  summer took ‘

large batches of tapes of
‘presidential ' conversations
in and out of a storage room
in the Executive Office
Building.

That testimony tended to

contradict repeated White
House assertions that the
tapes were securely-held. It
raised questions, too, about
arecent White House state-
ment that the key tapes sub-
poenaed by prosecutors had
been held under the Presi-
dent’s personal control- in
the family residence. '
Secret Service technicians
testified that, in fact, as
many as 26 tapes at a time
were released- to a White
House - aide; Stephen Bull.

- Frequently, the .tapes. re-

leased for the President and
White House aides to listen
to weré logged out by hasty
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notes on old pieces of brown

bag paper and in some cases

there are no clear notes to-
show when the tapes- were
returned to the Secret Serv-
ice safe: )

Nine of the tapes were
subpoenaed by the Water-
gate Special Prosecution
force for the grand jury. Af-
ter weeks of litigation, the
White House finally agreed
to turn them over, but then
disclosed in a private court
session Tuesday that two of
the tapes thought to exist
‘had never been made.

Sirica called a hearing
‘Wednesday to put the expla-
natjons on the record and
Buzhardt called three wit-
nesses.to help him yesterday.

On Wednesday, Buzhardt
and ‘a. witness maintained
that the April 15 conversa-
tion between Dean and Mr.
Nixon had not been re-
corded because of an appar-
ent malfunction in a timing
mechanism.

Yesterday, however, -Buz-
hardt tol dthe court that
the tape had run out. He
and witnesses gave this ver-
sion of the event:

® The tape recorder was
set on Friday, April 13, to
run through the weekend on
one five-inch reel containing
enough tape for six hours of
conversation. The machin-
-ery was not fixed to switch
automatically over to an-
other reel when that one
was used up, because Secret

Service technicians naa ne
advance word that thers .
would be much activity in
the executive Office Build-

_ing office that weekend.

® The tape was nearly
used up on Saturday, when
Mr. Nixon held meetings in
that office lasting up to five
hours and 26 minutes. By
the time the Nixon-Dean
conversation took  place
there was no more unused
tape on the machine and no
switch-over mechanism to
start a new reel. :

® Not until late last week
was it discovered that the
Dean conversation — in
which clemency for con-
victed Watergate conspira-
tors allegedly was discussed
—had not been recorded.
Acting White House Coun-
sel Leonard Garment told
reporters at the hearing
that the April 15 tape “runs
out in mid-sentence” on a
conversation that took place
before Dean’s visit,

Garment said the tape
will be played for Judge Sir-
ica in his chambers so that

he can determme'for him-
self what it contains. Sirica

yesterday invited sugges-
tions for choosing -an elec-
tronics expert to help him
examine the tape.

The possibility that there
is another segment of the
April 15 tape came out in
testimony from two Secret
Service men who supervised
the tapings of Mr. Nixon's
conversations and telephone
calls. ) )

Secret Service agent Ray-
mond C. Zumwalt described
the markings on the card-
board box that contained
the reel, which was removed
from the machine on April
16. It was marked “full
reel,” indicating that the
tape had been used up. An-
other penciled marking was
“PaI,t I-)! ]

Asked if that meant ‘that
there might be an continua-

tion of the weekend’s con-

versation on another tape,
Zumwalt said, “That’s possi-
ble.” However, he did not
know if one existed and did
not know who had marked
“Part I” on the box.

His assistant, James Q.
Baker, who had made -other
Pencil marks on the box,
said of the “Part 17
marking: “I didn’t write it
and I don’t know who did.”

Zumwalt also testified
how he checked out from an
Executive Office Building
safe many tapes sought by
White House aides, prinei-



pally Stephen Bull. Zumwalt
produced his “logs” of the
tapes checked out and some
of them were written on
scraps torn from grocery
bags.

His logs also failed to
show clearly whether or not
some tapes had been re-
turned by White House
aides who borrowed them.

One record showed that
Bull checked out 26 tapes on
June 4, 1973, the day on
which Mr. Nixon listened to
some of the crucial record-
ings, it has since been dis-
closed. Zumwalt said there
is no date of the tapes being
returned. Asked if he had
no record of those ever be-
ing brought back, Zumwalt
responded, “That’s normal.”

Another tape of a Sept. 15
conversation also was
checked out. Zumwalt said
he did not have any return
acknowledged on his origi-
nal records, but his overall
access log showed a return
date, he said.

That log was put together
on July 18, two days after
the White House taping sys-
tem came to light in Senate

Watergate testimony. It was
the same day Mr. Nixon an-
nounced an end to the tap-
ings.

.+ Zumwalt’s records also
showed that on July 11 Bull
checked out six tapes that
spanned the crucial week-
end when Dean met with
Mr. Nixon. They were re-
turned the next day, his
records showed.

Bull is expected to be
called as a witness today
when the hearing resumes.

Another witness, John
Nesbitt, told the court of
Mr. Nixon’s minute-by-min-
ute movements around the
White House and the Execu-
tive Office Building on the
weekend he met Dean. Nes-
bitt is assigned by the Na-
tional Archives to the White
House to prepare a daily di-
ary on the President’s move-
ments for the benefit of his-
torians. :

It was Neshitt’s diary that
showed Mr. Nixon had met
for more than five hours in
the building on Saturday,
April 14, thus presumably
using up most of the tape on
the reel.

Nesbitt provided a log of
Mr. Nixon’s movements on
April 15, then had to admit
that it was revised on July
26 after members of - his
staff found that some details
of what people met where
with Mr. Nixon that day
were inaccurate. July 26 was
the day that the Watergate

Special Prosecution Forece
served its subpoena for the
tapes and related documents
on the White House. Nesbitt
said he believed it was just
a coincidence that his revi-
sion was done that day.

Nesbitt also produced tel-
ephone logs ' intended to
clear up the questions about
the second tape the White
House says doesn’t exist. It
had been assumed that
there was a tape of a tele-
phone conversation Mr.
Nixon had on Jupe 20, 1970,
with former Attorney Gen-
eral John Mitchell about the
Watergate break-in and bur-
glary, ‘

However, Buzhardt dis-
closed Wednesday that no
tape exists because, he said,
Mr. Nixon had spoken from
a phone not patched in to
the White House recording
system.

Nesbitt produced logs
showing that Mr. Nixon was
on the second floor of the
White House residence
when he made the call to
Mitchell. The phone there is
not part of the tape-record-
ing system, according to wit-
nesses.

Mr. Nixon has never made
clear how many of the tapes
he listened to. White House
nress secretary Ronald L.
Ziegler told The Washing-
ton Post that it was “more
than two,” but he admitted
that he did not know how
many more. e

The President said at his
Sept. 5 news conference that
“the only time I listened to
the tapes, to certain tapes—
I didn’t listen to all of them,
of course—was on June 4.”

Mr. Nixon spent most of
that day listening to the ree-
ordings. According to
White House deputy press
secretary Gerald L. Warren,
the President spent so much
time playing them back that
Bull listened to one to give
Mr. Nixon a rest. Presiden-
tial counselor Melvin R.
Laird has been quoted as
saying that Mr. Nixon had
listened to the tapes for “10
to 12 hours” before reaching
his decision not to make
them public.

During the three months
of controversy in the courts
that followed, White House
lawyers contended steadily
that the recordings could
not be surrendered because
they were laced with “other
information of a highly con-
fidential nature not relevant
to this [Watergate] inquiry.”

Then, in a dramatic turna-
bout on Oect. 23, the Presi-
den’s chief courtroom law-
yer, Charles Alan Wright,
told Judge Sirica that the
tapes would be surrendered
after all and that Mr. Nixon
would comply “in all re-
spects” with the court or-
ders demanding their prod-
uction.

It was not until Wednes-
day afternoon, Wright said



ysterday in a telephone in-
terview, that he discovered
that two of the conversa-
tions were missing.

“My secretary at the
White House called me so
that I wouldn’t have to hear In tha! wev, he pre
it on the radio,”. Wright v ly would have discov.
‘said. “Obviously I feel a . on the snot whether

LT
cles

stead {o play buck
tual conversation with

little bit embarrassed by it 1 machime had
. .. Obvisously there will be I it up or nat Obe ex-
great suspicion in the coun- bion, offered Yy &

try. Obviously, there will be
many people who are will-
ing to believe the worst.”

Wright said he would feel
‘dreadfully ¢om promised”
‘himself “if I felt the tapes:
had been destroyed.” But he )
said he had no doubt in his -
mind that they simply did
net exist. By giving Sirieca
those that do, he said, “I
take it we will still be com-
plying in full” with the
court orders.

At the same time, Wright
confirmed that a tape of Mr.
Nixon’s recollections of his
April 15 talk with Dean, die-
tated as a memo, was made
and would have to be turned
over to Sirica “if it still ex-
ists.” ‘

According to Wright, this -
tape was the one that the'
President offered to play
back for Assistant Attorney -
General Henry E. Petersen, | fi
who conferred with Mr.
Nixon after Dean had left.
Petersen asked the Presi- |
dent what Dean had told &
him, Wright related, and

House source, was
there were “prablems
leveal” for any narticu-
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tem was at
closely guarded ce-
. Nixon, the source
bted, would not have
d Petorcen 1o know



U.S. District Court clerk holds check-out record .showing who



