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By Leonard Downie Jr.

teve Sachs, talks tough—a handy trait
S for a prosecutor. In late 1969, a hulk-

ing, troubled man came into the Balti-
more federal courthouse office Sachs then
occupied as U.S. Attorney for Maryland.
“He just walked in,” Sachs recalled of Nat-
ham Cohen’s first visit, “and said, in effect,
‘T've got a Congressman for yow.” ”
Until then, Sachs had known Cohen
only from an ongoing federal investigation
of the illegal sale of unregistered stock in
companies Cohen controlled in Maryland.
At the same time, the U.S. Attorney’s of-
fice in the District of Columbia was investi-
gating Cohen for his operation of the Mon-
arch Construction Co., a notorious fly-by-
night outfit that defrauded 1,000 inner city
Washington families of $5 million through
shoddy home improvements during the
mid- 1960s.
Cohen had first telephoned Sachs in Oc-
tober, 1969, with a mysterious offer to
help Sachs “prosecute a very important
case.” Sensing that the caller was looking
for some kind of deal to get himself out of
trouble, Sachs ignored the offer. Instead,
the prosecutor informed Cohen that he was
himself a target for prosecution in “a very
important case” and that if he wanted to
visit Sachs he had better bring a lawyer.
- Cohen, a tall, portly man weighing
somewhere between 250 and 300 pounds,
showed up in Baltimore anyway and sur-
prised Sachs by announcing he could prove
that a U.S. Congressman had solicited and
accepted a large bribe. Cohen said he could
prove it because he had himself paid the
bribe to the Congressman—Rep. John P.
Dowdy, the veteran law-and-border con-
servative Democrat from Texas—in an un-
successful attempt to stop the federal in-
vestigation of the Monarch fraud. Cohen
told Sachs that at a clandestine rendezvous
in the Atlanta airport Dowdy had been
handed a suitcase filled with $20, $50 and
$100-bills totaling $25,000.
“l was panting inside,” Sachs recalls.

nard Downie Jr. is deputy Metro editor
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“But outwardly I acted very cold. Cohen
wanted to make a deal right away for his
information against Dowdy. But I made
him come back two or three times.”

The two men had begun a high stakes
game of plea bargaining in which Cohen, a
lawyer himself, demanded that the govern-
ment promise not to prosecute him in ei-
ther Maryland or the District of Columbia
in exchange for his help in indicting and
convicting Dowdy.

“He wanted everything dropped,” Sachs
says. “But I wasn’t going to go along with
that. If the Monarch cases were dropped,
Cohen would have succeeded in that way
in what he had failed to do by bribing
Dowdy. In no way, shape or form was the
government going to drop the Monarch
case.

However, that initial blustery antago- .

nism gradually evolved into a close work-
ing partnership as Sachs—the single-
minded hig game hunter that a hard-charg-
ing prosecutor must be—grew increasingly
preoccupied with closing in on Dowdy. To
do so, he needed help from Cohen, who at
one point was wired up with a hidden min-
iature tape device to record an important
incriminating conversation with Dowdy.
Even though Sachs remained firm in his re-
fusal to allow the Monarch case to be drop-
ped, he eventually wound up helping Co-
hen achieve his ultimate goal in their plea
bargaining game—freedom.

In the end, Cohen pleaded guilty to a
single fraud count in the Monarch case, in
exchange for Sachs’ written promise not to
prosecute him in the Maryland stock
case. Sachs also agreed to bring Cohen’s co-
operation with the government to the at-
tention of the judge sentencing him in
Washington: In turn, Cohen also provided
information that led to guilty pleas by
other Monarch officials. A (fairly) clean
sweep.

“It was a good plea bargain,” Sachs says,
pointing to the five years the plodding
Monarch investigation consumed without
producing any assurance that the clever
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Cohen or his accomplices could have been
convicted of fraud by a jury.

To close out his end of the deal, Sachs
came to Washington to see federal Judge
Edward M. Curran in his chambers just be-
fore Cohen was to be sentenced. Sachs re-

- quested Curran to give “heavy considera-

tion” to Cohen’s cooperation with the gov-
ernment. “I never asked the judge to keep
hirh out of jail,” Sachs said.

Yet, when Cohen was then freed by
Judge Curran on five years’ probation,
Sachs experienced, as he remembered re-
cently, “some feeling of pleasure, although
that’s much too strong a word for what I
mean, about his light sentence.” After
pausing for reflection, Sachs, now a de-
fense lawyer, adds, “You know, a peculiar
relationship grows up between a prosecu-
tor and an informant.” '

For many of Monarch’s victims, the leni-
ency won by Cohen must have seemed a
bitter injustice. And Rep. Dowdy insisted
that it all showed that Cohen had simply
invented the bribe story to save his own
skin.

“For me,” Sachs says, “the bottom line
of that deal is the answer to the question,
‘Was it a price worth paying for the convic-
tion of a sitting Congressman for
corruption?’ I say the answer is definitely
‘yes’ ” The hunter had won out.

agging questions about deals like
Cohen’s keep coming up, how-
ever, as recent political corruption
investigations have produced a parade of
prominent businessmen, former White
House officials and a Vice President of the
United States managing through elaborate
negotiations to plead guilty to greatly re-
duced charges and be assured of lenient
sentences. Together, they have made plea
bargaining—the traditionally hidden but
essential device of assembly line justice in
America’s criminal courts—an - issue of
front page importance. -
Continued on page-35
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Plea, from page 10

In the most sensational
case, Spiro T. Agnew used
the Vice Presidency of the

against Nixon Administration
figures. Krogh went to a
minimum  security, prison
camp to serve just six months

had been made to the defend-
ant to elicit his plea.

“Like sex before Freud,”
Steve Sachs said of plea bar-

of a two-t

United States as the ulti
bargaining chip to escape doc-
umented bribery and extor-
tion charges and win freedom
* on unsupervised probation
for a plea of no contest to a tax
law violation. Several of Ag-
new’s accusers such as I H.

who have ad-
mitted deep involvement in
the pervasive political corrup-
tion in Maryland also have
won unusual leniency by trad-
.ing their sworn testimony
against Agnew and other high
figures for permission to
plead guilty themselves to rel-
atively minor charges.

The Watergate investiga-
tion also has been dominated
by noticeable plea bargaining.
Among others, John W. Dean
I, Egil Krogh Jr., Jeb
Stuart’' Magruder and Fred C.
LaRue — all of them former
White House or Nixon cam-
paign officials who admitted
extensive involvement in ei-
ther the Watergate bugging
cover-up or the illegal activi-
ties of the White House
“plumbers” — have each been
allowed to plead guilty to
federal conspiracy charges in
exchange for their testimony

y e,
the rest of which was
suspended; meanwhile,
Dean, Magruder and LaRue
remain free indeﬁm'nely,

ing in the recent Ppast,
“everybody did it, bur few
discussed it.”
In discussing it now, it is
perhaps best to-look at all plea
h

pending final ing.
These examples of plea bar-
gaining have attracted consid-
erable public attention to the
practice recently, although
most people probably still do
not realize that pine of every
ten “convictions” for stealing,
assault and other common
crimes in most big city courts

‘also are guilty pleas rather

than the results of trials.

These pleas are produced
by a legitimatized courthouse
conspiracy in which prosecu-
tor and appointed defense
lawyer, both overworked and
underpaid, bargain away each
defendant’s’  constitutional
right to a trial by jury to save

ves—and the over-
loaded system—a little time
and trouble.

Until recently, it had been
almost completely covered up
by judges and lawyers who
routinely lied for the court
record at hearings for guiley
pleas when they all denied
that any “threats or promises”

ining as a kind of poker
game. Whether the defendant
appears to win or lose de-
pends on the cards he holds
and how he and his lawyer
play them. The stakes in-
volved—which can range
from the necessity of keeping
the court system moving, to
the recovery of large amounts
of stolen money, to the oppor-
tunity to make a case against a
much more imiportant wrong-
doer — determine the kind of
game the prosecutor is willing
to play. And usually it is the
prosecutor who controls the
game, much as a blackjack
dealer runs his show in Las
‘Veegas.

Keeping the
System Moving

amilton White, a
short, wiry 21.year-
old black Washing-
tonian, was huddled in a chair
outside Courtroom 5 on the

second floor of D. C, Superior
Court Building at 4th and E
Streets NW., when his as-
signed lawyer showed up a
9:15 am. on a Monday in
March. The lawyer was a
young Superior Court “regu-
lar” appointed to represent
defendants like White who
have no attorneys of their
own. He said hello to ‘White,
disappeared down the hall
and through the doors leading
to the judges' chambers be.
hind the courtrooms, then re-
appeared with a legal paper
for White to read and sign.
“You have to sign this to
waive your right to a trial by
jury or a trial by the court,”
lawyer Jerry Dier told White.
“It does what I told you about
the other day. Read it care-
fully and I'll be back.” Dier
disappeared down the hall

.again.

For nearly 10 minutes,
‘White sat there reading the
waiver form over and over
again until Dier finally reap-
peared and took him into the
courtroom. There a clerk and
a court stenographer awaited
the judge’s arrival. Dier and
White went to the defense ta-
ble in front of the judge’s
bench, and the lawyer gave
White a pen to sign the
waiver ‘form. White contin-

uedtostareatthepaperun—
sure, iseemingly pained by the
necessity for a decision.

“Don’t you want to waive
your right to trial by jury or a
trial by the court in order to
do what we discussed the
other day?” Dier asked, speéw-
ing out legalisms like a ma-
chine gun. “You understand,
don’t you, what it means to
waive your right to a trial by
jury? You don’t have to sign
the form if you have any
doubts. It doesn’t matrer to
me what you do. Only sign if
you understand what you are
doing. It's what we talked
about the other day.”

Dier then jumped up to-
ward the clerk’s desk to use
the telephone to tell someone
that he would be ‘over there
soon, right after he finished
this plea in Courtroom 5. By
the time he returned to
White, the young man had
signed the form and mumbled
something about it. “You
didn’t have to sign the form if
you have any doubts about it.
whatsoever,” Dier told White
again. “It doesn’t matter to
me what you do.”

Then Judge George H.
ich came into the court-
room and took the bench.

Continued on page 37




Plea, from page 35

White’s case was called first
and Dier stood to recite, in his
rapid-fire fashion, the plead-
ing typed out on a sheet he
held in his hand:

“Your honor, I have ad-
vised my client of his rights to
a trial by jury or a trial by the
court. He wishes to waive his
right to a trial by jury, or by
the court and plead guilty to
the third count of the indict-
ment. He is pleading guilty
because he is guilty. He un-
derstands ‘that if he went to
trial he would benefit from
the presumption of innocence
he would ‘carry all through
that trial. He understands
that if he went to trial he
could call witnesses on his be-
half. And he understands that
he would not be compelled to
testify against himself at such
atrial. He realizes he could be
sentenced to up to 10 years in
prison for the charge to which
he is pleading guilty. He also
understands that by pleading
guilty he is waiving his right
to appeal He further under-
stands that because he is 21
years old he could be sen-
tenced to the Youth Center
with an indeterminate sen-
tence under the Youth Cor-
rections Act. Understanding
all of these factors, he has
agreed to plead guilty as I
have described. I have dis-
cussed this with him. He was
not under the effects of alco-
hol or narcotics at the time,
and he is not suffering from
any mental disorder.”

Hamilton White himself,
still buttoned up in his black
overcoat, stood before the
judge and held his sunglasses
behind his back. He was
asked if he had anything to
add to all this and answered
with a barely audible“no.”

“Have you talked with your
attorney about this matter?”
Goodrich asked. White nod-
ded’ affirmatively. “Are you
satisfied with what he has
said here?” Another nod and a
soft “yes.” “No threats or
promises have been made to
you?” Another quiet “no.”

The prosecutor, Assistant
U.S. Attorney Peter Mueller
is a well-dressed young man
with curly blond hair and a
long, wispy handle-bar mus-
tache. He was then asked to
describe briefly the case
against White. It would have
depended on testimony from
the former bookkeeper of the

Watergate restaurant, where.

‘White also had worked as a la-

borer, Mueller said. Accord-
ing to his account of the book-
keeper’s story, the two men
decided to split one Sunday’s
restaurant receipts and stage a
fake robbery on Monday
morning, with White faking
an attack on the bookkeeper,
to cover the embezzlement.
But, Mueller said, the bo-
okkeeper would have testified
that White never kept the
Monday morning rendezvous
and instead disappeared with
his alleged $3,000 share of the
money. The bookkeeperalso

vanished for a time, but later
turned himself in to the au-
thorities and pleaded guilty to
an embezzlement charge after
implicating White.

Although the crime alleg-
edly was committed in Octo-
ber, 1972, a warrant for
White’s arrest, was not issued
and served until almost a year
later. Mueller never explained
why.

Following his arrest, White
was charged, in a three-count
indictment with embezzle-
ment, conspiracy to commit
embezzlement and receiving
stolen property. He was now
pleading guilty to the third
count — receiving stolen
property — which, like the
others, was a felony carrying a
maximuin ten-year prison sen-
tence. ’

Prosecutor - Mueller later
told a reporter “it was a good
plea,” in part because 18

“ months_had already passed

since the crime ‘allegedly had
been committed and so old a
case is always harder to win in
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trial. In addition, it was obvi-
ous that the government’s
case rested almost entirely on
an unusual story told by a sin-
gle witness who had already
admitted embezzlement him-
self.

Mueller's boss, William
Block, who is assistant chief
of the U.S. Attorney’s felony
prosecution branch here and
who screens every Superior
Court felony plea bargain “to
try to achieve equal justice for
every defendant and the com-
munity,” told a reporter that

the court could not- function
as it does now without “vol-
ume” plea bargaining. “There
is pressure to take pleas all
through the” system,” Block
said. “There is pressure on
the prosecutor to dispose of
cases, and pressure on the de-
fendant because a judge
might treat him harsher for
going to trial and, if he takes

psychological,” Block said.
“The defense attorney has to
sell the case. The defendant
has to see if the prosecutor
has all the cards. It's funn;

how some defend: - see

for his sentencing, Dier
rushed out of the courtroom
without saying anything more

" to his client. In the hall, he

passed Hamilton White's
her, who had chosen to sit

some charges as somehow less
serious than others, no matter
what the penalty. Like White
and the receiving stolen prop-
erty charge, which is no dif-
ferent from embezzlement to
us, but may have sounded like
a lighter charge to him.”

In any event, back in the

courtroom, Hamilton White

=

was never pressed to explain
himself ‘just why he had
pleaded guilty to the receiving
stolen property charge. The
limited explanations had
come instead from his lawyer
and the prosecutor.

Without questioning any-
one further about the deal,
Judge Goodrich, a balding
man with a kindly face and

the stand, perjuring himself
in denying the obviously
strong case against him.” De-
fense attorney Dier, who said
it would be improper to dis-
cuss specifics of White's case,
agreed with Block about the
necessity for plea bargaining
to keep the criminal court sys-
tem running.

So the only really worth-
while card most defendants
hold in this plea bargaining
game is the ability of each—as
one more faceless body in-the
courthouse, one more num-
ber on an endless docket—to
slow the process of assembly
line justice.

“A lot of plea bargaining is

soft-spoken d turned
to White and said that “based
on what has been placed be-
fore me today, I accept your
plea.” A pre-sentence report
by the court’s probation office
was ordered and a sentencing
date set for six weeks-hence.
‘White was allowed to remain
free until then on $3,000 bail
bond, but he was asked to
stay in the courtroom until a
probation officer could come
and meet him for the pre-sen-
tence interview. .
The-whole affair had taken
between five and ten minutes.
Even before White had fin-
ished signing another court

paper promising to show up

out there and wait for her son
rather than watch him plead

guilty inside Courtroom 5.
Getting
The Money
W v the time the FBI
caught up in January
with all six suspects

connected to last September’s
$547,000 armed holdup of the
Maryland National Bank’s
Baltimore-Washington  air-
port branch, the thieves had
managed to hide $400,000 of
the cash—half in a house in
Baltimore and the other half
in one of those hastily dug
holes one reads about in fic-
tional thrillers. This very real
one was dug in muddy
ground on a rural hilltop not
far from the airport pear -
Jessup, Md. Finding all that
money became the number
one objective of bank offi-
cials, who were afraid of what
such a large loss would do to
their insurance.

After the suspects were
caught, according to Hilary
Caplan, the lawyer for one
man charged with actually
taking the money, “there was
a lot of pressure” from the
baok. .

“I sat there with (Assistant
U.S. Attorney Michael) Marr
for five hours hearing tele-
phone . calls,” Caplan said
later. “Marr would say some-
thing like, ‘If we could get all
your money back, what
‘would your position be?” I as-
sumed it was the bank.” And
without the bank’s full coop-
eration at a trial, it would dif-
ficult if not impossible to con-

- vict the suspects.

Despite a formal denial by
the bank of any participation
in plea bargaining,a deal was
obviously struck. Two of the
three suspects led the FBI di-
rectly to the muddy hilltop,
where a dozen agents with
long-handled shovels dug up
$200,000 in wet bills from
their shallow grave, and to
the house in Baltimore where
the other $200,000 was found
in a duffle bag. Although the
bank never got the remaining
$147,000—which presumably
'was spent by the thieves dur-
ing the four months the FBI
was looking for them—the
government made good on its
end of the bargain.

Continued on page 45
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Caplan’s client James H.
Wells, was out on parole from
an earlier conviction. He had
his armed robbery charge—
with its 20-year prison sen-
tence—reduced to larceny,
the legal term for simple steal-
ing without a weapon. (The
plea bargaining practice of re-
ducing an armed robbery
charge to unarmed robbery,
larceny or attempted robbery
is often referred to by lawyers
as “swallowing the gun.”)

Prosecutor Marr further
agreed in Wells’ case to re-
commend to the sentencing
judge that five years of the
ten-year maximum for larceny
be suspended and to ask the
parole board not to lengthen
Wells’ previous prison term
for violating his parole by rob-
bing the bank. (After the deal
received considerable public-
ity in Baltimore and Washing-
ton, the judge sentenced
Wells to the full ten years, but -
did so in a way that” would
make him eligible for parole
again in a short time.) 4

The other five suspects in
the airport bank robbery got
off completely free in the
deal. A second man charged
with actually holding up the
bank, had all the charges
against him dropped. Two
men charged with receiving
stolen money, also had their
charges dropped; prosecutor
' Marr said of one of those men
it would be “totally unfair” to
prosecute him while the oth-
ers went free. And two other
men, the ones who led the
FBI tq the money and whose
names have not been released
by the authorities, were never
charged at all.

his plea bargaining

game of getting the

money is seldom
played because most thieves
are caught with the loot on
them, in their cars or in their
homes, where it is easily
found by the police. But on
those rare occasions when the
defendant still has the money,
it gives him a very important
high card to play. The author-
ities often call it “making res-
titution,” but because it gives
some defendants an unequal
advantage over others in plea
bargaining, it smacks of the
“purchasing of indulgences”
or the buying of justice. And
it takes place more often
when the defendant is a
“white collar” criminal and a
rich man.

Continued on next page
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~ Meet our

Our new pool cleaner

keeps your pool sparkling clean
without complaint

and works for just a few
pennies a day!

Our new pool cleaner is the world-famous Pool-Sweep
and it accomplishes all this because it’s completely automatic.
Gone forever are the hours upon wearisome hours of scrub-
bing and vacuuming by hand. No more skimming for insects,
leaves and other debris. Now our Pool-Sweep frees us frpm
the drudgery of pool cleaning, letting us spend that time
relaxing and swimming. After all. the idea of owning a swim-
ming pool is to swim in it—not to work in it! Right?

If you want to join me in banishing forever the bother-
some complications of cleaning your pool yourself or having
to depend on someone else to do it for you, find out just how
Pool-Sweep can keep your pool clean and swim-ready 24
hours a day, all completely automatic. You can easily do so
without any cost or obligation. To discover how Pool-Sweep
can make your life as a pool owner a lot happier, a lot easier,
simply fill in this coupon and mail it today.

“new pool cleaner...

Please introduce me to your new pool cleaner. Send
me—without any cost or obligation whatsoever—full
information on how POOL-SWEEP can keep my
in-ground pool sparkling clean, automatically.

Name.

Address.

City. State. Zip.

Over 100,000 Pool-Sweeps have been
manufactured by Arneson Products, Inc.
A subsidiary of Castle & Cooke, Inc.

Mail to: POOL-SWEEP,
64 Woodland Ave., Box 2009, San Rafael, CA 94902




Plea, from page 45

One such was Marvin
Greenfield, who pleaded
guilty along with Nathan Co-
hen and Myrvin Clark in the
Monarch home improvement
fraud case. Greenfield was to
all outward appearances at
the time a legitimate million-
aire businessmen with real es-
tate holdings, a finance com-
pany, luxury cars and a big
home in Bethesda.

But Greenfield also was an
almost legendary figure in the
closed Washington world of
inner city fast-buck entrepre-
neurship. Over the years, he
was involved in fly-by-night
businesses that sold wigs,
used cars and home intercom
systems, depending on which
was hottest on the market at
the time. These outfits usually
sold their merchandise on
credit, at high interest rates.
Greenfield bought promissory
notes from these and other
similar businesses, then col-

lected them from hapless con-
sumers through his Universal
Acceptance ‘Corporation in
Silver Spring.

In 1964, G

£004d h

papers shuttled and docu-
ments falsely notarized, they
had  unknowingly signed
mortgages on their homes as
secuﬂty fm- the inflated debts.

M h was

into the Monarch Constmc
tion Co., which then looked
like Washington’s most lucra-
tive “big con.” According to
later court
Clark, Cohen would intro-
duce Greenfield to

brought dt;v’vn by excessive
greed and bickering among its
executives and scrutiny by

When Greentield went nerv-
ously before Judge Curran in
federal court here, he told the
judge, according to the
transcript: “I am sorry for
what has happened and if
given any opportumty atall, I
will do in my
power to try to make restitu-

as “Stevens, the man in
charge of the building and
loan operation.” Greenfield
would then convince those
who had already executed the
standard  $3,500 Towne
House Front contract to sign
two new contracts, ostensibly
to reduce their monthly pay-
ments. Instead, however, the
new notes obligated the
signer to a much longer pe-
riod of payments, totalling
$6,900 in all. Many victims
also discovered later, after all
the contracts were switched,

L. Becker, figured Greenfield
was facing a certain two years
in prison. So at Becker’s urg-
ing, Greenfield offered to
plead quilty and pay $200
each month for years—a total
of $12,000, a paltry sum com-
pared to what Monarch took
in and what Greenfield was
reputed to be worth—into a
fund to be distributed among
Monarch’s many victims. In
return, Greenfield was freed
on probation.

federal investigators. Green- tion to these people.”
testimony by fleld eventuzlly foundlumse].f Judge Curran: You know
licated in the gig - what you did was most repre-
fraud sch by Nathan Co-  hensible. . .?
hen in his plea bargainii Greenfield: Yes, Your
Greenfield's lawyer, “Benton  Honor.

Curran: The only reason I
would even consldet puttmg

Placed o0 propation 10r fIve
yearsprovldedyou;omm...
making restitution in this
case.

As author Jean Carper

- pointed out in her book, Not

With a Gun, a detailed tetro-
spective on how Monarch vic- -
tims were “robbed with a
fountain pen” rather than
with guns, the same week
that Greenfield, then 55, won
probation for his guilty plea to
helping defraud 1,000 fami-
lies, a 20-year-old woman was-
sentenced in the same court to
up to 30 months in prison for

pting to rob a savings

you on p
you are going to mnke restitu-
tion and it would help the

* poor who were defrauded by

you. You ought to go to the
penitentiary—you know that,
don’t you?
" Greenfield: Yes, sir.
Curran: The court will im-
Ppose a sentence of one to four
years, the execution of which
is suspended, and you are

and loan office with a note in
which she lied about having a
gun, and a 20-year-old man
‘was sentenced. to 10 years for
robbing the George Washing-
ton University cashier at gun-
point of $339.75.

Continued on page 50

ontroversy is cer-
tain to swirl around
-4 plea bargaining, if

only because it is finally being
debated out loud in the legal
community. The American
Bar Association, the late Pres-
ident  Johnson’s National
Crime Commission and the
U.S. Supreme Court all have
studied the practice in recent
years and argued strongly for

its retention and formaliza-

nal courts, however, so it was
necessary to lie about it in the
courtroom. When the defend-
ant pleading guilty was asked
if any threats, promises or in-
ducements had been made ,
he usually responded, as in-
structed by his lawyer, “no.

And when asked if they knew
the defendant’s answer to be
the truth, both the defense
lawyer and the prosecutor

tion.

They see plea bargaining as
a necessary evil to keep the
courts from being over-
whelmed by criminal trials.
The Supreme Court ruled in

because judges and court fa-
cilities and personnel “would
need to multiply by many
times . . . if every criminal
charge were subjected to a
full-scale trial,” plea bargain-
ing “is not ‘only an essential
part of the process but a
highly desirable part” which
“is to be encouraged.”

Before this Supreme Court
decision, it was required that
guilty pleas be spontaneously
“voluntary,” without either
coercion of or reward for
pleading, and that every de-
fendant be prosecuted “to the
full extent of the law.” This is
not what was actually happen-
ing in the pervasive backroom
plea bargaining in most crimi-

Santobello v. New York that _

would ly answer “yes.”
Of course, everyone, includ-
ing the judge, knew these
statements to be pro forma
lies for the record. The de-
fendant went along with the
charade for fear of worse hap-
pening to him.

" This institutionalized
cover-up of plea bargaining
hid the railroading of defend-
ants who never really under-
stood what they were plead-
ing to and ultimately got no
help from the judge. It also

“covered up bargains made in

the interest of clearing the cal-

tence are appropriate for the
circumstances.

D.C. Superior Court Judge
Tim Murphy said recently
that this is the way plea bar-
gaining is now handled in
Washington, with everything
“done on the record and sub-
jected to judicial scrutiny.”
But that scrutiny can vary
greatly from judge to judge.
Willie King, a top assistant to
U.S. Attorney Earl Silbert
here, said “I love the fact that
everything is spread out on
the court record here so that
the defendant can’t say he did
not know what he was do-
ing,” so long as“a judge like
Murphy meticulously ques-
tions him. But King admitted
that not all Superior Court
judges take nearly the same
care that Murphy does.

Harsh dissents from this
qualified endorsement of
plea-bargaining are not un:
common in the legal profes-

sion. A lack of belief in the

endar that let prof 1 fel-
ons off easy after being ar-
rested for serious crimes.

So in giving their approval
to plea bargaining, the ABA
and the Supreme Court laid
down guidelines for full-dress
court hearings on guilty pleas
in which the judge is to make
certain that the defendant
commited the crime in ques-
tion and that the plea and sen-

thorougt of judicial over-
sight of plea bargaining, in
part, prompted the Justice
Department’s Advisory Com-
mission on Criminal Justice
Standards and Goals to disa-
gree with the Supreme Court
and call earlier this year for a
complete abolition of plea
bargaining “as soon as possi-
ble, but in no event later than
1978.”

A “horsetrading atmos-
phere” is “inevitable” in any
plea bargaining, the commis-
sion contended, and justice
inevitably suffers in cases in
which pressures to dispose of
cases wrongly force some de-
fendants to give up their right
to trial and wrongly reward
others with lemency inappro-
priate to their crimes.

The Harvard Law Review
also recently argued that plca
1Z Was a itu-

nonal depnvntxon of the right
of every defendant to a trial.
If plea bargaining were out-
lawed, the Review con-
tended, the criminal couit
chaos that has always been

predicted as a consequence
might lead to long-needed re-

How Necessary An Evil? The Law Profession’s Debate

tion of plea bargaining guide-
lines for the Manhattan prose-
cutors, something he had ad-
vocated only two months ear-
lier, when he was still in pri-
vate practice, in an article in
The New Leader.

In some ways, plea bargain-
ing can be seen less as a prob-
lem in itself than as a
symptom: Why can’t more de-
fendants be given trials? Why
can’t judges be expected to
see that justice is properly
done in each case? Is there no
other way to detect, punish
and stop corruption than with

‘leniency willing by rewarding

participants in that corrup-

tion who agree to become
stool pigeons?

It may well be that plea bar-

how be fit-

forms of American courts and
correctional systems.

Most recently, Manhattan’s
new District Attorney, Rich-
ard H. Kuh, ordered his pros-
ecutors to stop bartering with
judges and defense lawyers
over what sentence might be
imposed if a defendant is al-
lowed to plead guilty to a re-
duced charge. Bargmmng
over sem:encmg is “a wrong-
ful usurpation by the prosecu-
tor’s office of the court’s func-
tion,” Kuh said in an unusual
public memorandum to his
staff in March. Kuh . also
promised a written codifica-

g can
ted out with sufficient consti-
tutional and courtroom pro-
tections to keep the innocent
from being railroaded and the
obviously guilty from escap-
ing justice. But it should also
be clear that reliance on plea
bargaining for 90 per cent of |
any court’s convictions is’
prima facie evidence, as the
lawyers might say, that the
American criminal justice sys-
tem is in no way functioning
the way we all learned in
school that it should, or as
lawyers and judges will por-
tray it in Law Day lectures
this week. o
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Plea from page 46

Trading Up
here is probably
not a white collar
crim that I

€<

haven’t been involved in other

than forgery,” Joel Kline
boasted - during his several
days of testimony at the recent
federal bribery, extortion and
tax fraud trial of Baltimore
County Executive Dale Ander-
son. In the first of several
promised star appearances as
a witness at trials growing out
of the ongoing Maryland cor-
ruption investigation, Kline,
only 34 years old, listed his
myriad illegal activities in
matter-of-fact detail:

He defrauded dozens of in-
vestors in his many shell com-
panies through manipulation
of their stock. He bribed gov-
ernment |, officials, bankers
and businessmen for special
favors. He hid some of those
bribes, along with bribes be-
ing paid or collected by associ-
ates of his in business and

- government, including Ao-
derson, by making them ap-
pear to be Jawyers’ or consult-
ing fees. He systematically
evaded income taxes by set-
ting up family philanthropic
foundations and visiting Las
Vegas frequently to create the
false appearance that he was
incurring heavy tax-deducti-
ble gambling debts. And he
tried to sabotage a federal in-
vestigation of his schemes by
paying off prospective wit-
nesses.

" So it would figure that the
government would prosecute
and convict Kline for any

number of his admitted
crimes, lock him up and
throw the key away.

Not so. Last year, Kline
‘was allowed to plead guilty to
a single count of conspiracy to
obstruct justice and was sen-
tenced to serve just six

months in prison and to pay a’

$10,000 fine. In return for the
plea and Kline’s continuing
cooperation with federal gov-
er the federal p -
tors agreed to drop all the
other cases they could have
prosecuted Kline on.

Government officials never
would say what kind of quar-
ters Kline occupied at Fort
Holabird, but Kline’s defense
attorney, Steve Sachs (yes, the
same Steve Sachs who had
been U.S. Arctorney for
Maryland) said “it was with-
out question a detention facil-
ity. It had barbed wire around
it and U.S. marshals guarding
it, although I guess you would
say the building itself had a
barracks-like quality.” Kline’s
prison term ended in March
and he is now free on parole.

Why such leniency for a

man who has admitted so -

much wrongdoing? Simply
because the short, balding,
bespectacled Kline, who had
Jost his paper millions, pri-
vate airplanes, yachts and
Rolls Royce when his kited
stock empire crashed, still
had plenty that federal prose-
cutors wanted in return for
letting him off easy.

On thousands of 3-by-5 fil-
ing cards, Kline had partially
coded notes of his illegal ac-
tivities during the past decade
(“Dale 25X,” for example,
stood for $25,000 Kline said
Dale Anderson paid him in

‘one  stock  manipulation

scheme), - which have pro-
vided the prosecutors with in-
vestigative leads and incrimi-
nating testimony against An-
derson and several still un-
charged business and political
figures in Maryland. As a re-
sult, Kline held a strong plea
bargaining hand, and in Steve
Sachs, he had an experienced
plea negotiator to play it.

“The government is getting
its money’s worth from
Kline,” declared Sachs, now
on the defendant’s side of the
plea bargaining table. “Kline
is cooperating with grand ju-
ries in Washington and Balti-
more, as well as with the FBI,
Securities and  Exchange
Commission and the Internal
Revenue Service.

“And remember,” Sachs
added, “Kline was looking

_five years straight in the eye in

this case. That's the maxi-
mum possible sentence for

Kline was ipposed to
serve the six-month prison
sentence in company with for-
mer White House aide Egil
Krogh Jr. at the “celebrity
convict” minimum security
Allenwood prison camp at
Lewisburg, Pa. But Kline in-
stead spent most of his short
term on the Fort Holabird

military post’ in Baltimore,

near the federal courthouse
where he went almost daily
on virtual “work release” as a
professional witness.

50

the conspiracy to obstruct jus-
tice charge he pleaded to. No-
body made him any promise
he was going to a lighter sen-
tence. I was only authorized
to say to the judge (Gerhard
Gesell of the federal court

here) on behalf of (the federal

prosec in’ Washing
and Baltimore) that Kline was
cooperating with them.”

This particular plea bar-
gaining game, a most reward-
ing one for defendants with
the cards to play it, is called

trading up—or “dealing up”
as Sachs, who has played from
both sides of the table, prefers
to call it. Certain kinds of
inals, who have inf -
tion implicating someone
more criminally or politically
important than themselves,
are able to trade that informa-
tion for leniency in their own
cases.

In the Watergate case,
Donald Segretti of “dirty
tricks” fame traded up to for-
mer White House aide
Dwight Chapin, Jeb Stuart
Magruder traded up to John
Dean, and John Dean has
been trying to trade all the
way up by testifying against,
among others, Richard M.
Nixon.

Like John Dean, Joel Kline
offered information against a
bewildering multitude of oth-
ers. He began his plea bar-
gaining by going to Sachs,
who now practices as a crimi-
nal defense lawyer out of a
comfortable 13th floor office
in the new Mercantile Bank
and Trust tower in the
Charles Center in downtown
Baltimore, after Kline learned
that he had been caught try-
ing to bribe his way out of a
Securities and Exchange Com-
mission  investigation  in
Washington.  Like  John
Dowdy, Kline bhad been en-
snared by his words recorded
by a tape recorder hidden ona
government informant.

After Kline told all to Sachs
in early 1973, Sachs went to
Baltimore to see his succes-
sor, U.S. Attorney George
Beall, and his assistants. They
were already embarked on
their massive probe of Mary-
land political corruption. In
“innumerable conversations”
with Beall and his staff, Sachs
said he convinced them that
Kline would be an indi-
spensable witness against
Dale Anderson and others. “I
had to get Baltimore to de-
mand Kline so that the Justice
Department would allow
D.C. (the federal prosecutors
here) to drop their case

against him,” Sachs ex-
plained.
But  Assistant Attorney

General Henry Petersen, the
man in charge of criminal
prosecutions in the Justice
Department, refused to allow
all charges against Kline to be
dropped. “Petersen told them
to stand fast,” Sachs said.
“We were eyeball to eyeball
and my client had no alterna-
tive but to blink.” So they
struck a bargain. But Joel
Kline got off mighty easy.
Continued on page 57




Plea, -from page 50
Trading up is not that new
or uncommon a plea bargain-
ing game. Prosecutors have
always used promises of leni-
ency to pry testimony against
criminal ringleaders from
their “less guilty” associates,
‘such as getaway car drivers
and receivers of stolen goods.
And judges have usually gone
along with this strategy.
Prosecutor  James R.
Thompson in Chicago has-an-
swered critics of the practice,
which allows some of the
wrongdoers to go free, by ar-
' guing that only in this way
can law enforcement officials
climb “the ladders of corrup-
_tion” to the most highly
placed offenders in bribery
and public misconduct cases.
“Bribery is a very secret
kind of crime,” Thompson
said. “Most often prosecutors
only find out about bribery af-
tter it happens. Then you must
have the testimony of one of
the parties involved, because

there are no other witnesses. _

Like every other prosecutor, I
would like to prosecute both
parties, but I can’t always
reach that ideal.” In choosing
to let the briber go free in the
prosecution of the public offi-
cial he bribed, Thompson
said he is adhering to his per-
sonal belief that, in addition
‘to the law violation involved,

" cards.

ient treatrment through politic-
al plea bargaining, with his
high-powered New York and
Washington lawyers threaten-
ing to play a number of strong
They threatened to
force the government to im-
peach Agnew and remove
him from the Vice Presidency
before it could try him, a tac-
tic - threatening obvious na-
tional trauma against a back-
ground of the Watergate af-
fair. They moved to drag
newspaper, news magazine
and television reporters into
court to force them to reveal
sources of their reporting
about the Agnew case or face
the prospect of going to jail
And they stood back as Ag-
new toured the country fight-
ing the case and further em-
barrassing the Nixon adminis-
tration.

The strategy worked. One
of President Nixon’s own
White House lawyers, J. Fred
Buzhardt, brought top Jus-
tice Department officials and
Agnew's lawyers together in
lengthy, complicated plea bar-
gaining negotiations.

In the end, pressure from
the top of Justice Department
forced the federal prosecutors
from Baltimore to drop their
demand that Agnew accept a
prison sentence. Attorney
General Richardson agreed to

d £

there is a particularly odious
“violation of the public trust”
whenever an official engages
in a corrupt act. =
. Steve Sachs similarly ar-
gued that trading up is an “in-
dispensible investigative tech-
nique” in political .corruption
cases. “The nature of corrup-
tion is such,” he said, “that
the big men at the top tend
to insulate themselves with

front men. If you can’t break -

through that insulation, you
can’t reach the men really re-
sponsible for the criminal
conduct.”

So, Sachs said, the prosecu- -

tor often has no alternative
but to turn to, deal with and
rely on those “front men” who
can be persuaded to become
informants. “We used to talk
about. getting some kind of
emblem or battle patch for
those defendants who deal
up,” Sachs mused, “some-
thing on the order of a stool
pigeon on a field of yellow.”

Spiro T. Agnew had no one
to trade up to in the Maryland
corruption investigation con-
ducted by Sachs’ successor as

‘U.S.. Attorney, George Beall
So he successfully sought len-

lly in court
against a prison term and
Judge Hoffman, thus taken
off the hook, agreed in turn to
guarantee to Agnew’s lawyers
that his sentence would be
unsupervised probation and a
fine.

Despite the public furor
that the deal negotiated by
Agnew raised, it may have set
a precedent of sorts. Already,
Rep. Wilbur Mills, the power-
ful Arkansas Democrat, has
urged Congress to pass legisla-
tion that would make Richard
Nixon immune to criminal
prosecution and civil suits ar-
ising from .the Watergate .af-
fair if Mr. Nixon a; to re-
sign the Presidency.

To a great extent, the plea
bargaining already consu-
mdted advantageously by a
number of Watergate defend-
ants has amounted to political
plea bargaining in an atmos-
phere of great public pressure
on the special prosecutor’s of-
fice to get everything out in
the open and over with as
quickly as possible. John
Dean’s bargaining was the
most political of all;it won him
immunity from the Senate Se-
lect ~ Watergate Committee
and a good guilty plea deal
from the special prosecutor. @
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