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Text

Following 1is the text of
the letter Watergate Spe-
cial Prosecutor Leon Ja-
worski sent yesterday to
Senate Judiciary Commit-
tee Chairman James O.
Eastland (D-Miss.):

When 1 appeared before
your committee during the
hearings on the nomination
of the Honorable William B.
Saxbe to be Attorney Gen-
eral, I assured:the commit-
tee in response to a question
by Senator Byrd that I
would inform the committee
of any attempt by the Presi-
dent “to circumvent or re-
striet or limit” the jurisdie-
tion or independence of the
special prosecutor. I am con-
strained to advise you and
the members of your com-
mittee, consonant with this
and other promises made
when I testified at hearings
before your committee on
the special prosecutor bill,
that in recent days these
events have occurred:

Following the issuance of
a subpoena for White House
tapes to be used as evidence
in the ftrial of United States
v. Mitchell, et al (which are
needed for pgosecution pur-
poses and perhaps to comply
with the rights of the de-
fendant wunder Supreme
Court rulings), the Presi-
dent, through his counsel,
filed 2 motion to quash the

subpoena. )
Because of sensitive mat-
ters involved in our re-

sponse to the motion to
quash, I joined with White
House counsel in urging
Judge Sirica to conduct fur-
ther proceedings in camera.
After the court determined
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to hold further proceedings
in camera, White House
counsel for the first time
urged the court to quash the
subpoena on the additional
ground that the special pros-
ecutor had no standing in
court because the matter of
his obtaining the 'tapes in
question involved “an intra-
executive dispute.” As stat-
ed by counsel for the Presi-
dent in the argument before
Judge Sirica, it is the Presi-
dent’s contention that he
has ultimate authority to de-
termine when to prosecute,
whom to prosecute, and
with what evidence to prose-
cute. Judge Sirica has not
rulegl and I am released
from in camera secrecy.

The crucial point is that
the President, through his
counsel, is challenging my
right to bring an action
against him to obtain evi-
dence, or differently stated,
he contends that I cannot
take the President to court.
Acceptance of his conten-
tion-would sharply limit the
independence that 1 con-
sider essential if I am to ful-
fill my responsibilities as
contemplated by the charter
establishing this office.

The position thus taken
by the President’s counsel
contravenes the express
agreement made with me by
General Alexander Haig, af-

ter consulting with the Pres- -

ident, that if I accepted the
position of special prosecu-
tor, T would have the right
to press legal proceedings
against the President if I
concluded it was necessary
to do so. I so testified in he
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hearing and in the hearings
conducted by your commit-
tee. Thereafter, at the sug-
gestion of members of your

committee, I sent a copy of .

my testimony on this point
to counsel for the President,
Mr. J. Fred Buzhardt, who
acknowledged its receipt
without questioning my tes-
timony. I  should add that
when my appointment was
announced by Acting Attor-
ney General Bork on No-
vember 1, 1973, he stated

that as a part of my agree- ,

ment to serve, it was
“absolutely clear” that I was
“free to go to court to press
for additional tapes or presi-
dential papers,” if I deemed
it necessary.

You will recall, Mr. Chair-
man, that when I testified at
the session of your commit-
tee on the special prosecu-
tor bill, the following ex-
change took place between
us:
The Chatrman. You are
absolutely free to prose-
cute anyone; is that
correct?

Mr. Jaworski. That is
correct. And fthat is my in-
tention. B

The Chairman. And that
includes the President of
the United States?

Mr. Jaworski. It in-
cludes the President of
the United States.

The Chairman. And you
are proceeding that way?

Mr. Jaworski. I am pro-
ceeding that way.

(Part 2, Page 571}

Senator McClellan put the
question to me this way:

etier o

May I ask you now, do
you feel that with your
understanding with the
White House that you do

have the right. irrespec-
tive of the legal issues
that may be involved—
that you have an under-
standing with them that
gives you the right to go
to court if you determine
that they have documents
you want or materials that
you feel are essential and
necessary in the perform-
ance of your duties, and
in conducting a thorough
investigation and follow-
ing up with prosectuion
thereon, you have the
right to go to court to
raise the issue against the
President and against any
of his staff with respect to
such documents or materi-
als and to contest the
question of privilege.

Mr. Jaworski. I have
been assured that right
and I'intend to exercise it
if necessary.

(Part 2, Page 573)

Senator Hruska also ex-
amined me on this point as
is shown by the following
questions and answers:

Senator Hruska. And it
was agreed that there
would be no restrictions
or limitations, that even
as to those items on the
tapes, whether they were
asked for or not, you
would be given access to
them. However, if there
would occur an impasse
on that point on the avail-
ability of any material,
that there was expressly,
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without qualification, re-
served to you the right to
2o to the courts. So that it
would be at a time when
General Haig, acting on
behalf of the President, or
in his stead, would say no
to this particular paper, I
don’t feel that you should
have it, this has high na-
tional security and other
eharacteristics, and if you
felt constrained to differ
with him at that point,
you could go to court, and
there would be no limita-
tion in that regard?

Mr. Jaworski. That is a
correct statement. *

Senator Hruska. That is
your testimony?

Mr. Jaworski. Yes, sir.

Senator Hruska. So that
by the charter and by
your agreement and your
discussions you are not to
be denied access to the
courts. ...

(art 2, Page 600)

When my deputy, Henry
S. Ruth Jr., was testifying in
connection with the special

prosecutor bill, Senator
Scott asked him the follow-
ing question:

Senator Scott. I imagine
it may be clear that he
has no doubt of his right
to bring action in the
courts against the execu-
tive if he tso deems to be
proper?

Mr. Ruth. Well, senator,
he understands his in-
structions are to pursue
all of the evidence he
needs, including to go to
court if the evidence is
not forthcoming.

(Part 2, Page 518)

At the time of the Saxbe
nomination hearings, Sena-
tor Byrd exacted the assur-
ance from me that I would
“follow the evidence wher-
ever it goes, and if it goes to
the Oval Office and to the
President himself, I would
pursue it with all my vigor.”
And at the same time, he ob-

tained the assurance from
Mr. Saxbe that he would
give me full support in mat-
ters that were within the
performance of my duty
even if “there are allega-
tions involving the Presi-
dent” (page 22 of the hear-
ings before the committee
on the nomination of Wil-
liam B. Saxbe, December 12
and 13, 1973).

Of course, I am sure you
understand, Mr. Chairman,
that I am not for a moment
suggesting that the Presi-
dent does not have the right
to raise any defenses, such
as confidential communica-
tions, executive privilege, or
the like. It is up to the
court, after hearing, to de-
termine whether his defense
is sound. But any claim
raised by White House coun-
sel on behalf of the Presi-
dent that challenges my
right to invoke the judicial
process against the Presi-
dent, as I am doing in an ef-
fort to obtain these tapes
for use at the frial in U.S. v.
Mitchell, et al, would make a
farce of the special prosecu-
tor’s charter and is in con-
travention of the under-
standing I had and the mem-
bers of your committee ap-

parently had at the time of
my appointment.

In a letter to me from Mr.
St. Clair, counsel for the
President, Mr. St. Clair un-
dertakes to circumvent the
clear and unmistakable as-
surance given me by the
President by contending
that: “The fact that the
President has chosen to re-
volve this issue by judicial
determination and not by a
unilateral exercise of his
constitutional powers, is evi-
dence of the President’s
good faith.” Of course, un-

der Mr. St. Clair’s approach,-

this would make the assur-
ance of the right to take the
President to court an idle
and empty one. Counsel to
the President, by asserting
that ultimately I am subject
to the President’s direction
in these matters, is attempt-
ing to undercut the inde-
pendence carefully set forth
in the guidelines, which
were reissued upon my ap-
pointment with the express
consent of the President. It
is clear to me that you and
the members of your com-
mittee who were familiar
with the public announce-
ments of the President and
the acting Attorney General,
did not construe them in so
meaningless a manner (as is
evident by the above refer-
red to statements in ques-
tions that were propounded
to me), and neither did I. To'
adopt Mr. St. Clair’s version
would give rise to this ano-
maly—“the President has.no
objection to the special
prosecutor filing his action
against him but once filed,
the President will stop the
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special prosecutor from pro-
ceeding with it by, having
his counsel move to dismiss
on the ground that the spe-
cial prosecutor cannot sue
him.”

Judge Sirica, in overrul-
ing this contention of the
President in an opinion
made public by the court this
afternoon, pointedly said:

The special prosecutor’s
independence has been af-
firmed and reaffirmed by
the President and his rep-
resentatives, and a unique
guarantee of unfettered
operation accorded him:
“the jurisdiction of the
special prosecutor will not
be limited without the
President’s first consult-
ing with such members of
Congress (the leagers of
both Houses and the re-
spective Committees on
the Judiciary) and ascer-
taining that their consen-
sus is in accord with his
proposed action.” The
President not having to
consulted, to the court’s
knowledge, his attempt to
abridge the special prose-
cutor’s independence with
the argument that he can-
not seek evidence from
the President by court
process is a nullity and
does not defeat the court’s

jurisdiction.
Because the members of
your committee exacted

from me the promise at the
hearings that I would report
a development of this na-
ture, I am submitting this'
letter. 2 7
Respecttfully yours,
LEON JAAWORSKEI
Special Prosecutor



