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. . ,..'pall is upon us" 

.7s Tapes 
Stand Rests 
On 4 Issues 

• BY'Stsanna HOBO -  • • 
Wdelitrini ro rostSt•o: f Whirr • 

Qnly one 'Unit•ed Slates. 
President-,-Thomas Jetty!, 

has.'ever been ioIrthy,a• 
court. that :it haS a' right to '.  

.subpo'etut 	. tiiihair1. 
tr. 	is: trying to•keep from • 
beeoini rig number wb: : 

His ',lawyers -  will go into.. 
U.S.Pistriet • Court here; 
Tuesday 	to. file argtrmentS; 
With Chief Judge, -john J. 

• N.44 I'S Analysis. 

Si riea felling why• the "Presi-. 
dent •foelx )IC. stuiultl • not. 
prolltlec tapes and . 
meats 	;Tint in.! • . to - rtiarti  
W i e MAO. l'OniTNiiii1)11:i 

1.,:ed in. 	11'a tecgai e' 

maivriO1 
\Vat erg:it e ' 	prOsc•Cil 
tor Archibald ('ox 4111 behalf:  
ul' '1%. federal grand" jusri-• in 
test i tint i 	criminal;  astl eels . 
of :11■t;' itt.uiultil: 	weigc 
I IT ergate 
umnitil ice; Oval is - 4,NperteC1

.; 
 

In sue-  for .five. tapes tii.tieh.it  
Suhpi('fl dal Irtir.WIffeh 
Nixon .11/Timm.  to sup.ply'.0 
• 11.btie... 	issues ' of :111%' 'Multi it ve's :case; 	be 

" 'pelted% out. when its:petit ibb' 
s 	lhose in''Cox'si:ease. • 
s •set.n - from the publie • re., 
'ord. 	at 	fnur ' 
ail* quest ions: 
• Alay.'.any •Iegal tvreress.: 

: pelt as a .sulumena. ever 
..oil 

I he 'Unit eetStafes7.-  

:ill! VII•Si11001. .11:11:0 
i n , .:11 1)6111i,1.• 	privilege - to 
•%•Ithitold 	 S.. 1.1.001.  ' 
I ie.enorls7. 

• • ;iee. mEpAg„ A4. Col:  

out: an .act of Congress at d 
was-decided - long before 11 e 
t'ourtS made it a practice o 
'enjoin' the enforcement f 
unconstitiitinpal statutes. 

.H:could also be argu (I 
-that' :the _1952 Silken o 

.. Court ,r (ding that :preside 
.Trurnati cxeeerleci his a 1•••• 

• . thority b seiziti , the 	• I 
• Mills 1.0r.aert a strike shut-s 
(bat ..a ., President is stthjc 

AO. ,jUdieial.festrietiorts. 
he-„euurt didtta leave • o 

enforce-.-its , 	 TI• 
man ..:. titieyed It -and .ti e• 
strike-went- on4or'.53 days. 
Burr. Case;.. 	. . 

:.:111the,Mily other ease i 
vcilvirig.a*:court-ordered st 

• . !Mena -Au-a.  President...Chi .f 
Justice John Alaraltall o 

--derect .Thomas Jefferson u 
. produce•sonie..daelitnents 
the 180:7 '• trensen.:•frial- if 

• Aaren:.Atiri.... 	• •• 	• • • .  , 	 . 	. 	. 
-..Marshall -  asserted •liti I% 

the. eoert's right t i") . issue t 
subpoena . and "the 
dent7S-'areenalviiity to Tort e 
6Ss.-",..leffeysen • fleet 'nett to 

.1 - testify • beeause alir :trial, n' 
which 'Marshall' vas Pres (I 

.. mg aS:-.:a.,..elretttt  lodge, was 
dieing 'ichmond' a id -  

. the' preiident 	biS fir  
• sene6.7, frdni. • AVaShingt 

-would leave the nation 
without 	an . executive 
branch." But he did offer to 
give a deposition in Wash-. 
ington and he ..did::Supply a 
letter that Marahalfiwanted. 

The White HEMSe may ar-
gue that the Burr ease :is not 
a full-fledged Supreme'Court 
ruling but only that of 
Marshall ;4sitting.. on circuit. 

Cod' Coula also argue 
that the atirr case is still 
good law. • because it was 
cited as recently as last year 
by the SupreMe Court in the 
Earl Caldwell case. In rul-
ing 5 to 4 that newsmen 
have no First Amendment 
right to protect their 
sources when called before 
a grand jury, the court 
leaned heavily on the fact 
that the government was 
seeking info: mation 
alleged criminal conduct — 
which 'is whatCox and the 
grand jury are doing. 

Case Law Sparse 
The court also cited with 

approval the British philoso-
. pher Jeremy Bentham, who 

said; 
• -111.6re 	the 	Prince ' 

Wales, the Archbishop. of 
Canterbury. and the Lord! 
High Chancellor. to be,pass- 
ing 	the same .ceaeh.. 
While a ' chimney-sweeper 
and a barrow-woman were 
in diSPute•about a halfpenny 
.worth • Of appleS. and the 
ehininey-sweeper or tile bar-
row-woman Were to' think it 

• proper.  to•mll upon them fur 
their (n.;i(lencv, could they 

"refuse • 117 Nil. must cer- 
tainly." 	. 

Nevertheless. the MSC law , 
is sparse un either side. and. 

• Mr. Nixon is expected. In 
• rely. on the argument he 
made' in a letter to •Sirica 
July 26; 	. 	. 

"I must Avelino •. to 'obey 
the -command . of the-  sub-. 
paella. In doing su l'.follow 
the example tN a lung line 

 

of my•predeeessors as Presi- 
dent of the United 'Stales 
who hove consistently ad, 
hoed-. to the . posiiion that 
the .President is. neat - subject 

compulsory ompulsory process.  from 
the courts. : • 	. 

de ndcitc of  •• 	• 
three bra nehes :of our goy- 
ernment is at the very heart: 
of our conSiittitionat syStem. 
It would he 'OWN. inactinis-. 

Sillk• for.- 1•11rilt'CiCioilf 
Scot:tai 	• 	• Paii11.;- 
Mar •act 	4..1.hi.r..ehurts.. 
is equally,:  inadmikSible . foy .: 
he•cduria:  to:Seek:JO eonitic1.-.. 

sntivejpart cuiar.•  action • frtini: 
the President."' •••••• 	 • 
FoOtnnte Quote • 
• • On the seeend'. issue' 
whether executive priVilege • 
is absolute'. — 'the  Presi 
(11;rit'S 'la %.‘?;e l'S' 	TOY .:(1: 
Ic•a•St partly. on.a.poirit Made. 
in :f jilly 23 letter:1).On Pro-
fessor Wright to *Cox:: 

. • -The' power:tif the.  Presi- • 
dent-to withhold.;  vont iden-

. tint doetiments ''..-that Would 
otherwise,  he' Oviivtial • in the 

-Courts conies from 'an inher, 
• .gat ..exeCutlyes .  power Which 

is- protcetect 	constittiL 
sVStern of. senaration 

Of.power!: ". 	 • 

However, the Wright. 
quote is not frem a Supreme 
Court ruling: Rather, it is 
from a footnote -cited by 
Chief Justice -Fred M. Vin-
son - in a.' 1953 case,. United 
States vs..Reynolds, Vinson 
was acknowledging that the 
government had asserted 
such an inherent executive 
power. 

Vinson ruled that the doc-
uments sought in that case 
contained military secrets 
which are privileged and do 
not have to he disclosed in a 
civil damage suit. 

The Cox case involves 
criminal matters, and the 
prosecutor no. doubt will 
stress that distinction. 

A ruling in 1971 by the 
U.S. Court of Appeals here 
contains language support-

, log the Cox viewpoint. The 
case. brought by the Com-
mittee for Nuclear ftesponsi-
bility, sought to stop the At-
omic Energy Commission 
from detobating a five-mega-
ton underground nuclear ex-
plosion on Amchitka. Island 
off Alaska. The committee 
lost. but the court. did'allow 
it to see certain doembents 
the government contended 
should he secret. 
Secrecy Question - 	. 

'Aug • 'claim to executive 
abkolutism cannot override 
the duty of the court to as-

. sure that an official has not 
execeded his • charter or 
flouted the legislative will." 
the appellate court said. • 

-The court will take into 
ave"ni• all proper consider; 
talons. including the IMPor7 
(Mice of maintaining the in-
tegrity of the executive deci-
sion-making process, But -no 
executive • official can • he 
given absOlute authority to 
determine- What docuMents 
in his possession may be 
considered in its task.  

"Otherwise, the head of 
-an executive- department 
would-havethe power.  on his 
uw:b.say:So to . cover up all 
.evidence of .fraud and poi.- 
.ruption • where.-  a federal 
court or grand jury-  was in-
vestigating malfeasance in • 
office, and 	is -  not the 

thr atomie-test case. 
about 90: Of ;203,pages of doc-
tinients were withheld.  from ," 
he Committee for Nucloar •. 

itesponsibilitk h e,co 	C.. as 
District.  Judge -.George 

'I Ihrt m:rote, ' 

. LEGAL, From Al 

: • Are 	these • " pat-lieu ar 
tapes• 	and 	-.documet ts 
privileged? 	• 
...*:Hat the • President 
any -of his reeent acti is 
Waived any...right of exe u-
tire 'peiVilege? " 

lithe courts rule for t r. 
Nixon- on issues one a d 
two; they will not need to 
decide points - three a id 
four. After receiving 	r. 
Nixon's, written argume ts 
TuesdaY,.Siries, is. expect d 
to Set A..,  date for'Cox to sttb-
rnit.-a- written rePly...Then he 
).vill=prObably set _a:clate 	r 

• a,:hearing...;; 	. 
It's anl`one's guest h w 

. 	1Ortg'it4111:•:take :to get a u- 
preme:Court ruling on Is 
first-magnitude : consti 
tiorial test:But Charles Aliin 
Weight,,':•.the UniVersity 
Tekas':% law -professor who 

on behalf of it r. 
NIX6n:has .estiMated, it w 11 
tale at least three months. . 

• 
Court :Pliteertess 	I 

On arc 'issue of wheiht.r • 
.the President may legally be 
:serv•c:cl. 	.. subpoena, 	tilt . 
t\ hate. 	'may 'refer to 
thef,-;:1867 •case of Mississi pti  
vs., OhnSdn in which lite 
state sought to . onjoin Pre i-
debt:Andrew Johtiso.n .fro 

• 
 

enforcing • the Ucco.nstr c-
tiorC acts, which it claim d 
were unconstitutional. 

•In•that ease ChieV.Itisti 
Samuel: Chase refused II e 
state's 	'request." 	chit g 
!;;Ctierei . principles which ' 
forbid 'judicial interferon 
With the - exercise of exec t-
1 ive diseret ion." 

Clasc said that if t e 
• c•Ourt:•clICIT'alloW the inju 

and -If the President 
• •refuse..obechence. •.is nee 

less: to::•obServe , that Ale 
without power o • 

enforce its process." . 
The ea:W, howeVei. edi 

calk-  concerned the Pre i-
dent's:discretion in earryi g 

law. 	• 
If the priVitege 'is not ah-

sofute. then the: argument 
atilt etMle•dnivn  to Whether 
the Particular tapes and clue: 
%invents sought by Cox ought .  

1.11 remairi.  secret.. 



Afid late last month U:S: 
District :Court Jiidge. 

R.,..lones.salcUlte 'Would 
that with: 81 memos 

::dealing'.witit..a. 1971 govern= 
ment cleeisiontO raise price 
inpPprit* for 

.•• • 'Sandi rejected:a .blaiiket 
claina'.of exeeittiVe. PriVilege• • 
that "'the White 	 ' 
etaitnedlor the naPers.--and 

.t.fte'41tisticei Department 	: 
JOhes=.-  ..it • Wotild ., 'FirOduce 
theta: : .After.. JOlie.S-' reacts . 

:if. 'any; to Ifirit.:over 
Liam A. Dobrovir,laWyer.:SOP 

consumer.,  
jag: the' ..price sit pport" in  
crease.: 	. . • •"..: 

Id.  arguing-  that the:. garlic: 
ular tapes :Cox has . sought' 
are privileged,. .Mr. Nikon's:  
lawyers.. may cite''{tie - 'so  

called Jencks Act in which 
Congress provided that... the 
government may refuse to 
.disclOse. :Material '. that a 
court• Orders:it tO.-:.produce 
even if the nondisclosure re-
sults in a.mistfial. 

The ' reason, stated in 
Wright's letter. to Cox, is 
that "legitimate national in-
lerests" reOuiring confiden-
tiality outweigh "the-inter-
est in punishing a particular 
malefactor." 
Nine Tapes . 

Cox might contend that 
Mr. Nixon's claim to confi-
dentiality: has been waived 
because he Ilea alloired cer-
tain former aides—John W. 
Dean III, John D. 'Ehrlich-

. man, and Hai. HaldeMan-
. and a current aide, -rsPecial 

counsel Richard A.-Moore, 
to' testify ' to.: the Senate 
Watergate comrfiittee about 
many of the conversations 
'the nine tapes recorded, 

Mr. : Nixon Might:. reply, 
citing his' July 8 letter.i.o. the 
Committee, that testimony:   is 

' different from .documeotory. 
evidence. 	•• 

• '.While .notes and papers 
often inytilVeo.wide:ranging 
'variety and intermingling of 
confidential: matters; -"lesti-

. Many cant: at 'Wait; • be: Um-: „Oct, Ia.:matters:. within the 
SeOPe of the investigation," 
Aye:President wrote. - " • ' • That letter, however, : .was 
sent before. it."w.ai &schismd 
that the tapes exist and- he-

. fire • Al r. I Nixon 'ailoWed• 
':1 faldeinan td discuss Awn' 

thertione, of lybieli:the• for 
met' 'aide had-'..played 'at;his ..homc.L, with' the'cornmittee., ' * IL Might be argued that in 
'letting I-ialdenian hear one'  

'of the tapes as a Private eiti. 
zen, Mr. Nixon did not 
breach confidentiality be- 
cause, after all, 	was mot 
letting Haldeman know any 
kthnionwg.  -he didn't already.. 

In a news conferenee last 
Month Cox iridicated he 
would accept a 'preeidential 
argument that, some= mite; 

rvioalc lo 
on the tapes might: :in-

v national security:.  or 
might be irrelevant: 

He said those elements 
could be excised either by a 
judge Or by the opposing 
lawyers in the case sitting 
down together and culling 

.:the relevant parts jot' the 
igrand jury. 
• The. Nixon-Cox case, then, 
is filled with ifs. - 

If the Supreme Court de-
cides...this is not just an in-
ternecine fight within the 
executive' branch; if it de-
cides' that the battle is re-
ally one between the courts 
and the President,. that Cox 
is-aeting, not as a Nixon ap-
pointee, but as an: officer of 
the court on behalf of the 
grand' jury- ' and if it decides 

• it. can subpoena the Presi-
dent and that executive 
privilege is not absolute, the 
issue becomes one of costs 

.versus benefits:  
. The court' would then 

have . to weigh whatever . 
harm niight come to the ex-

. ecutive process by disclosure 
of the tapes against what-
ever need the judidial sys-
tem may have for the• evi-
dence. In other ':words, it 
Would decide what the. prior-
jties of government are in 

. this instance7—whith is what 
Supreme Court cases are all; 
about anyway. 

-ThOse ,,,are documents 
.which reflict intra-executive 
'advisory opinion and reCom-
,mentiation,:whose,:confiden- . 

tiality .contributes;Otthitan-
'daily..VI the effectiVeness of 
the :'..goveriiment'S;:ilecision-
making process." 

• Inspect Memos 
In. - another case growing 

out Of theNtchitka test, 33 
meMbers f Congress 
sought to fdfce the Environ-
mental Protection Agency to 
release nine documents 
whiCh allegedly advised 
President Nixon against ap- 
proving the test. 	. 

The Supreme Court ruled 
this year that the material 
did not hatre to be disclosed, 
but it added that  in Some 
caseS, mainly those where 
national defense secrets are 
not at isine; a jucige may in-
spect documents alone in 
his. chambers. 


