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Executive Privilege

And the Public Interest

Mr. Justice Douglas: Well, we
start with a Constitution that does
not contain the words “executive
privilege.”

Special Prosecutor Jaworski: That
s right, sir.

Mr. Justice Douglas: So why donw’t
we go on from there?

—In The Supreme Court, July 8"

As a lawyer, the place I would choose
to go would be my local library and to
Wigmore’s venerable “Treatise on Evi-
dence.” There always has been some-
thing that did not make sense to me
about the President’s claim of executive
privilege as an excuse, for disobeying
orders of the federal courts and Con-
gress to turn over subpoenaed evidence.
In this respect, a reading of Wigmore
is revealing.

The settled policy of the law is that
generally evidence required in an offi--
cial proceeding and properly ordered
must be submitted. Any special privi-
leges are exceptions to the general lia-
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bility of every person to provide testi-
mony regarding facts inquired about
in courts of justice. Any such excep-
tions—and there are some which are
as respectable and time-honored as the
rule itself—must be justified by a pre-
ponderance of what Wigmore called
“extrinsic policy.”

Wigmore listed four conditions
which must be met before any priv-
ilege should be allowed to interfére
with the general rule that communica-
tions may not be kept confidential
when they are ordered by a court:

1. The communications must origi-
nate in a confidence that they will not
be disclosed.

2. This element of confidentiality
must be essential to the maintenance
of the relation between the parties.

3. This relationship must be one
which in the opinion of the community
ought to be sedulously fostered.

4. The injury that would inure to the
‘relationship by the disclosure of the
communications must be greater than

the benefit thereby gained for the cor-
rect disposal of litigation. ‘
" According to Wigmore, only if all
four of these conditions are present
should any privilege be recognized.
Maguire, . MecCormick, Morgan, the
other respected authorities of the law
of evidence concur, and legal history
and the case law is consistent. The
courts have been quite hesitant to ex-
pand the traditional exceptions to the
rule, allowing only those departures
which have long been recognized—at-
torneys and clients, doctors and pa-
tients, priests and penitents. The pro-
tection of privileged communications

“has been denied to journalists, ac-
countants, bankers, brokers, trustees
and others who have claimed that the
privilege should apply in their situa-
tions.

When a privilege iis claimed and dis-
puted, the policy, according to Wig-
more is clear: “The privilege can be
recognized, subject to the judge’s dis-
cretionary right to compel disclosure .
whenever it seems necessary to the as-
certainment of the main facts in litiga
tion.” Typically, when a claim of confi-
dential communications is made and
disputed, the presiding judge considers
the claim, hears the arguments and de-
cides according to the policies and pre-
cedents stated above. There ig nothing
new or exotic about this notion and it
would be perverse to twist the settled
policy regarding confidentiality in the
autocratic way that President Nixon
presently is urging. To paraphrase Jer-
emy Bentham—in regard to confiden-
tiality each man’s house should be his
castle but he can not convert his castle
into a den of thieves.

The President has not argued that
his communications are covered by the
attorney-client privilege, recognized in
order to promote the freedom of con-
sultation between legal advisors and
their clients. But even with regard to
that privilege, “it has been agreed
from the beginning that the privilege
cannot avail to protect the client in
consorting with the attorney about a
crime or evil enterprise.”

Lord Hardwicke once asked the rhe-
torical question about the claim for ex-
ecutive privilege: Is there any reason
why the public’s right to every man’s
evidence should suffer an exception
when the desired knowledge is in the
possession of a person occupying at
the moment the office of chief execu-
tive of a state? Wigmore’s response:
“There is no reason at all. His tempo-
rary duties as an official cannot over-
ride his permanent and ‘fundamental
duty as a citizen and as a debtor to
justice. The general principle of testi-
monial duty to disclose knowledge
needed- in judicial investigations is of
universal force. It does not suffer an
exception . . . the testimonial duty, and
its equal application to the executive
and subordinate officers, has perhaps
never been doubted. Let it be under-



stood, then, that there is no exception
for officials as'such or for the execu-
tive as such from the universal testi-
monial duty to give evidence in judi-
cial investigations.”

There could be an exception to the
duty to disclose in cajses where an ex-
ecutive claims that the information
sought is a state secret or official in-
formation which is protected by a stat-
ute, though not by agency or depart-
mental regulations. But, Wigmore
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adds, it is up to the courts to decide
the claim of state secrecy and the
court should not abdicate its “inherent
function of determining the facts upon
which the admissibility of evidence de-
pends,” lest they “furnish to bureau-
cratic officials too ample opportunity
for abusing the privilege.”

If the evidence sought by the courts
or Congress in the Watergate contro-
versy pertained to the security precau-
tions planned for a conference with a
visiting potentate, no judge would ap-
prove disclosure. If it pertained to the
commission of a crime or impeachable
offense, disclosure should and would
be ordered; no privilege ever was in-
tended to shield any executive official
from his wrong-doing. As Justice
Lewis Powell remarked during the ar-
guments in the tapes case before the
Supreme Court, “there is no public in-
terest in preserving secrecy with re-
spect to a criminal conspiracy.”

What is clearest is that the question
of confidentiality and the considera-
tions* of public interest against which
it must be balanced, are for the courts
to decide. My guess is that the Su-
preme Court will be unanimous in up-
nolding this important principle.



