
R
ow

land E
vans and R

obert N
ovak 

S
tretching the D

octrine of E
xecutive P

rivilege \ -,(vx 
W

ithin a w
eek of the unprecedented 

refusal to allow
 his W

hite H
ouse aides, 

p
ast o

r p
resen

t, to
 ap

p
ear b

efo
re an

y
 

"fo
rm

al" co
n
g
ressio

n
al co

m
m

ittee, 
P

resident N
ixon is under heavy—

but 
still private—

criticism
 from

 leading le-
gal scholars and pollticans in his ow

n 
party. 

In
d

eed
, M

r. N
ix

o
n

's ex
trao

rd
in

ary
 

claim
 of an "executive privilege" that 

covers W
hite H

ouse aides w
ho left his 

em
ploy years ago has engendered deep 

unease and anger am
ong som

e of those 
very ex-staffers. 

S
o
m

e feel M
r. N

ix
o
n
 h

as b
ad

ly
 

stretched and thereby endangered the 
fum

y but invaluable doctrine that per-
m

its a p
resid

en
t to

 co
n
d
u
ct th

e n
a-

tion's business w
ithout congressional 

h
arassm

en
t o

f in
tim

ate p
resid

en
tial 

business. T
hat doctrine functions best 

b
y
 tacit m

u
tu

al co
n
sen

t o
f th

e ex
ecu

-
tiv

e an
d
 leg

islativ
e b

ran
ch

es. B
u
t 

o
th

er R
ep

u
b
lican

 law
y
ers—

w
h
o
 feel 

the courts ultim
ately w

ould uphold the 
N

ixon interpretation—
fear its political 

im
pact is giving the nation the strong 

im
pression M

r. N
ixon has m

uch to con-
ceal in the W

atergate case. 
P

resent presidential aides as w
ell as 

N
ix

o
n
 allies lo

o
k
in

g
 in

to
 th

e W
h
ite 

H
o
u
se fro

m
 th

e o
u
tsid

e co
n
cen

trate  

their anger against W
hite H

ouse coun-
sel John W

. D
ean III, w

hom
 they hold 

responsible for the spectacularly broad 
N

ixon policy based on the separation 
of pow

ers. 
W

h
en

 th
e ex

ecu
tiv

e p
riv

ileg
e issu

e 
h
eated

 u
p
 d

u
rin

g
 co

n
firm

atio
n
 h

ear-
in

g
s o

f L
. P

atrick
 G

ray
 to

 b
e F

B
I d

i-
rector, D

ean did a study for the P
resi-

d
en

t. D
ean

 co
n

su
lted

 w
ith

 law
y

ers 
from

 N
ew

 Y
ork and elsew

here, m
any 

o
f w

h
o
m

 stro
n
g
ly

 u
rg

ed
 a lim

ited
 in

-
terpretation of executive privilege. 

N
evertheless, the 34-year-old form

er 
counsel to the R

epublican m
em

bers of 
the H

ouse Judiciary C
om

m
ittee w

rote 
a legal brief ("com

petent, but not out-
standing," according to one N

ixon aide) 
suggesting that the P

resident had legal 
pow

ers to claim
 about as m

uch "execu-
tive privilege" as he w

anted. 
B

u
t so

m
e R

ep
u
b
lican

s clo
se to

 th
e 

W
h
ite H

o
u
se d

o
u
b
t th

at D
ean

's b
rief 

counted for m
uch. R

ather, they believe 
M

r. N
ix

o
n
 h

ad
 alread

y
 d

ecid
ed

 to
 

claim
 th

e o
u
ter lim

its o
f ex

ecu
tiv

e 
p
riv

ileg
e—

b
u
t th

at th
ere w

as n
o
 o

n
e 

in the W
hite H

ouse to say no to him
. 

T
w

o strong figures of the first N
ixon 

adm
inistration, form

er A
tty. G

en, John 
N

. M
itch

ell an
d
 fo

rm
er p

resid
en

tial 
counselor B

ryce H
arlow

, are both back  

in their old jobs far from
 the O

val O
f-

fice. T
hus, the W

hite H
ouse no longer 

has a "M
r. N

o" to perform
 the distaste-

fu
l ch

o
re o

f tellin
g
 th

e P
resid

en
t h

e 
m

ay be very w
rong. 

C
ertain

ly
, y

o
u
n
g
 D

ean
 is n

o
t "M

r. 
N

o." M
oreover, the tw

o forem
ost pow

-
ers on the P

resident's staff, H
.R

. (B
ob) 

H
aldem

an and John E
hrlichm

an, have 
p
lay

ed
 little p

art in
 th

e d
eb

ilitatin
g
 

struggle over executive privilege. 
T

h
e reaso

n
: It ap

p
aren

tly
 h

as b
een

 
handled not as a lethal political issue, 
but as a technical legal question. Y

et, 
for M

r. N
ixon the danger of overplay-

ing his hand lies not in narrow
 details 

of constitutional law
 but in the politi-

cal danger of appearing to use execu-
tive privilege to conceal dirty facts in 
the W

atergate and attendant scandals. 
A

s o
n
e p

resid
en

tial ad
v
iser to

ld
 u

s: 
"T

h
e th

in
g
 th

at is g
iv

in
g
 th

is w
h
o
le 

su
b
ject su

ch
 a lo

n
g
 p

air o
f leg

s is th
e 

m
ystery that keeps clinging to W

ater-
gate." 

O
th

er p
resid

en
ts h

av
e h

ad
 sim

ilar 
p
ro

b
lem

s, b
u
t n

o
n
e h

as tak
en

 so
 u

n
-

com
prom

ising a stand. D
w

ight E
isen-

h
o
w

er's S
ecretary

 o
f C

o
m

m
erce S

in
-

clair W
eeks w

anted to claim
 executive 

privilege in a case involving a new
 air-

line route. T
he P

resident's counsel de- 

cided against it for one reason: N
ever 

claim
 it u

n
less it is v

ital "b
ecau

se if 
w

e d
o

 w
e'll d

ig
 u

p
 m

o
re sn

ak
es th

an
 

w
e can

 k
ill." 

T
his historical presidential reaction 

to
 ex

ecu
tiv

e p
riv

ileg
e h

as b
een

 re-
jected by M

r. N
ixon, confident of his 

p
o
p
u
larity

 in
 th

e co
u
n
try

 an
d
 eag

er 
for com

bat w
ith C

ongress. 
W

h
at m

ak
es M

r. N
ix

o
n
's p

o
sitio

n
 

ev
en

 m
o
re ten

u
o
u
s is h

is p
erm

issio
n
 

fo
r aid

e P
eter F

lan
ig

an
 to

 testify
 in

 
th

e earlier S
en

ate IT
T

 in
v
estig

atio
n
. 

S
o, prom

inent R
epublicans in this city 

are ask
in

g
 th

is: W
ith

 th
e W

aterg
ate 

probe at hand, how
 could testim

ony by
.  

ex-W
hite H

ouse aide D
w

ight C
hapin 

(now
 a U

nited A
irlines executive) on_ 

charges he gave $30,000 to D
onald H. 

S
egretti for political espionage in any 

w
ay

 affect co
n
fid

en
tiality

 b
etw

een
 

C
hapin and the P

resident? 
T

he P
resident's refusal to let C

hapin 
testify is bound to increase speculation 
about W

hite H
ouse W

atergate involve-
m

en
t. E

v
en

 R
ep

u
b
lican

 p
o
litician

s, 
therefore, are w

ondering w
hether the 

P
resident is really covering up W

hite 
H

ouse involvem
ent in political espio-

n
ag

e. S
u
ch

 is th
e d

ep
ressin

g
 effect 

am
o
n
g
 h

is o
w

n
 p

o
litical allies o

f th
e 

P
resident's C

onstitution-stretching. 
1973, P

ublishers-H
all S

yndicate 


