;\bpvlanalp Trust. I ﬁquiry
Ruled Out by U.S.in’71

By NICHOLAS GAGE m T 1{“\1‘)

Justice Department officials
verruled staff recommenda-
ions two years ago for an
vestigation of pricing prac-
ces of the Precision Valve
orporation, owned by Robert
. Abplanalp, the multimillion-
-afre friend of President Nixon.
Representative Bertram L.
Podell, Democrat of Brooklyn,
said yesterday that he had
i“documents and memos which
|demonstrate the birth and
ideath of an antitrust action”
\against Precision Valve. He
lsaid he would turn the docu-
ments over to Archibald Cox,
‘the special Watergate prose-
cutor, and ask him “to make
jan immediate and thorough in-
'vestigation of what appears to
be a gross conflict of interest

ment and the Precision Valve
Corporation.”

Barry Grossman, assistant
chief of the evaluation section
of the Justice Department’s An-
titrust Division, the only de-
partment official involved in

any outside pressure to stop
the investigation. It was not
initiated because it could not
be ‘justified, hé said.

Investigation of the Precision
Valve Corporation, wihch is
based in Yonkers, had been
recommended?by the New York

plained that the company was

between the Justice Depart-
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the case who would comment|
on it, said he was not aware of’

engaged in predatory pricing.

office of the Antitrust Division
after a competitor had com-
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Justice Department decuments
show that the New York office
tecommendation had been en-
dorsed by the division’s opera-
tions section in Washington,
although the evaluation section
opposed it.

i =
Coonan wrote, Precision’s pric-

ing program might only be a
reaction to competition - and
would not violate any statutes.

The way to make a determi-
nation, he wrote, was to obtain
the company’s records through
a cid. (civil investigative de-,
mand), a kind of -subpoena,

The company was founded by issued by the Justice Depar't-
Mr. Abplanalp shortly after he|ment.
perfected the aerosol valve for Mr, Coonan’s memorandum
Spray cans 24 years ago. Since|was forwarded to the Anti-
then it has reportedly earned|trust Division in Washington
him $100-million. by Mr. Seidler on June 19,
. The White House disclosed 1970, with a note ‘saying he
‘May 25 that Mr. Abplanalp lent|concurred that the issuance of
Mr. Nixon $625,000 in 1969 to a cid. was the best way to
buy his Spanish-style home and proceed. g 2
26 acres of land in San Clem-| op July 21 Robert B. Hum-
ente, Calif., for $1.4 million. mel, the division’s deputy chief

f)n Dec. 14, 1970, Mr. Abpla-|of operations, sent a2 memo to !
nalp created an investment|pgy. Seidler authorizing “a full
g%mpany a:ndfpurghased all but|inyestigation” of Precision.~

oo of the tract f\or Retreats on Stand

$1,249,000. _
But on Aug. 24 Mr. Hummel

The effort to initiate an in-
vestigation of Precision’s pric-|sent Mr. Seidler a letter re-
Ing policies began on April 29, |treating from the authoriza-|
1970, when Liam S. Coonan, | tion. .
then with the Antitrust Divi. “I had substantial doubts
sion’s New York office, wrote|ahout the wisdom of investi-
2 memorandum requesting au- gating this matter, which in-
thorization for an investigation|volves a price cut to all cus-|.
to the head of the office, tomers, upon the complaint of|
Norman H. Seidler. a competitor,” he said, adding]|,

Mr. Coonan acted following! that he wag inclined to “close].
a complaint about Precision|the matter” but would appre-
filed with the division’s office| ciate Mr. Seidler's views.
here by one of its competitors,| Mr. Hummel had not ex-|
Seaquist Valve Company. pressed any doubts in his first

The Seaquist complaint as-|memo and he would not dis-|
serted that Prec:lvsron'had domi-| cyss the subject when called
nated the market in aerosol|jps; Friday. In his second note
valves since the early nineteen- he said that he agreed with a
fifties. In late 1969, the com- recommendation against issu-
plaint  said, Precision, fore- ing a c.id. made by Mr. Gross-
seeing a decline in its Position man of the evaluation section,
because its patent was expiring whom he had asked to look at
the following year, rolled back “the problem.”
its prices and instituted a| his seven-page evaluation
rebate program. .. |Mr. Grossman said that Preci-

Under the program, Precision| sion’s rebate program was un-
promised that if its sales in-|yeyag but did not constitute
icreased in a given year by a predatory pricing.
factor between 10 per cent and| " The program could result in
100 per cent, it would give its lower consumer prices, he said,
customers rebates graduated|ang Precision’s  competitors
between 2.5 per cent and 12.5|.0y1g fight it by adopting a
per cent of their total pur-|gimifar plan of their own. There-
chases. fore it ws not anticompetitive,

Found Violation ‘Indicated” |he added.

Mr. Cocnan wrote in his Furthermore, he said, issuing
memorandum that an analysis|a c.id. against Precision could
of Seaquist’s complaint “indi-|stimulate apprehension in the
cates” that Precision, which industry nd “rigidify n already
thad 37.5 per cent of the mar- tight oligopoly structure.”
ket, might be violating anti-| Mr. Grossman’s evaluation
trust laws by engaging “in a|was challenged by Hyman B.
dreli_'berate effort to gain the Ritchin, an economist in the
major customers of its com-|division’s New York office, in
petitors, and thus achieve an,analysis he “‘wrote at the re-
monopoly powers.’ ‘|quest-of Mr. Seidler. Tr
On the other hand, Mr.| The rebate program would




not result in lower consumer
prices because Precision’s cus-
tomers were likely to treat the
rebates as a windfall and not
|pass them on, Mr. Ritchin said.
Precision’s rebte program, he
said, was structured so that
lcompanies with a smaller share
of thé mrket such as Seaquist
could not fight its effect by
adopting a similar plan.

Under Precision’s rebate plan|:

an_increase of 110,666 units in
the: sales .volume of Seaquist,
for example, would force it to
give a rebate of 12.5 per cent,
probably wiping out the profit
for the year; he said. But a
similar increase in sales by
Precision would bring about
a rebate of only 2.5 per cent.

“This form of pricing
behayior is inherently anti-
competitive in the context of
Precision’s dominant market
position,” Mr. Ritchin concluded

and “in this market context
does  constitute  predatory
pricing.”

Analysis Forwarded

Mr. Ritchin’s analysis was
sent to Mr. Hummel in Wash-
ington by Mr. Seidler with a
cover letter noting that Mr.
Grossman himself conceded
that Precision’s rebate plan was
unusual.

“While we should not invest
resources to investigate .price
cutting ‘which does not appear,
to be predatory”, Mr. Seidler
said, “I do believe the division
should be alert to new forms
of price behavior which might
serve to exclude competitors
from the market.” )

On Jan. 20, 1971, Mr. Hum-
mel sent a letter to Walker B.
Comegys, then a Deputy As-
sistant Attorney General in
the division, outlining the dif-

The New York Times
Robert H. Abplanalp

ferences of opinion between
the New York office and the
division’s evaluation section on
the Precision matter. The Ilet-
ter shows that Mr. Hummel
himself had been persuaded
that the c.i.d. should be issued.

He said in it that he did not
think that the c.i.d. would have
a disturbing effect on the in-
dustry as feared by Mr. Gross-
man. =)

“After all, we are only in-
vestigating, and we have to
seé the company’s files to fully
undérstand what it is doing,”
he wrote, :

Mr. Comegys is now prac-
ticing law in Boston. Asked
on Friday about the case, he
said: “I' do not remember the
matter at all. But even if I did,
it wouldn’t be proper for me
to' comment, if there was an
investigation.”

Memo Advised Closing

Justice Department files on
the case show a handwritten
note by Mr. Comegys dated
Feb. 2, 1971, at the bottom of
Mr. Hummel’'s memo to him.
According to a department
source, the note 'says in part,
“In the absence of other evi-
dence of ' predatory intent, I
would close this investigation
on the Grossman analysis.”
On the same day a memoran-
dum was sent by Mr. Hummel
to Mr. Seidler in New York
saying, “Pursuant to Mr. Gross-
man’s memorandum dated Aug.
20, 1970 . . . you are author-
ized to close the captioned
investigation.”

It is not unusual for officials
of the Antitrust Division to
overrule a request in a field
office for an investigation.

Officials in the division said
that regional offices have con-
siderable autonomy in purely
regional cases, but that when a
case is of national scope or in-
volves a national corporation,
such as Precision Valve, ap-
proval must be obtained from
Washington if the regional per-
sonnel want to “go outside the
office”—that is, interview wit-
nesses.

Reached by telephone on
Friday, Mr. Grossman said that
he remembered the Precision
case only faintly but thought
that the reason for not pursuing
it was the fact that predatory
pricing was difficult to prove.

.It has been--decades since the

Justice. Department success-
fully prosecuted such a case, he
said.

" Mr, Grossman added that he

pressure in the case and did not
recall ever being told that a
friend of the President was

involved.

While documents in the Jus-
tice Department show that the
Precision case went only as far
as Mr. Comegys, Representa-
tive Podell said that he had an
undated memorandum from
Richard W. McLaren, then As-
sistant - Attorney General in
charge of the Antitrust Division,
to John N. Mitchell, then At-
torney General, proposing that
a c.i.d. be issued to Precision.

The memo, which is not in
the department’s Washington
files on the case, was not signed
by Mr. McLaren but had his
name typed at the bottom of it.
It said in part:

“It is possible that the pricing
and dividend [rebate] program
introduced by Precision is de-
signed to drive out competitors
by setting net prices at an un-
reasonable level. . . . Tt would
also appear that the dividend
program invites collusion on the
part of buyers to purchase only
from Precision.

“It is planned to issue the
proposed c.i.d. unless we hear
from you within seven days.”

Neither Mr. McLaren nor Mr.
Mitchell could be reached for
comment on the alleged memo-
randum. . -

Although the Justice Depart-
ment never initiated an invest-
igation of Precision’s pricing
policies, the company apparent-
ly abandoned its rebate pro-
gram. :

was unaware of any outside

Neither Mr. Abplanalp nor
his attorney, William Griffin,
could be reached for comment.
But Niesin Harris, president of
Pit§way Corporation, the par-
ent company of Seaquist, said
Friday that about two months
after Seaquist’s lawyers com- -
plained to the Antitrust Divi-
sion about Precision’s pricing
policies, Precision stopped its
rebate program.

“Frankly, at the time I did
not think that what we did
made any difference,” Mr. Har-
ris said. “Now it could be that
they heard about a possible in-
quiry, and because the plan
wasn’t paying off in a big way
they just dropped it. All I know
is that since they dropped the
scheme, we have done rather
well and they have lost a lot
of their share of the market.”

To Ask About Dismissal

Representative Podell said he
would ask Mr. Cox to deter-
mine why an investigation of
Precision by the Antitrust Divi-
sion, “once approved, was
thereafter killed and what was
the consideration, if any.”

Mr. Podell himself is cur-
rently the subject of a Federal
grand jury investigation involv-
the possible conflict of interest.

The case concerns an allega-
tion that Mr. Podell, who is a
lawyer, represented a Florida
airline before the Civil Aero-
nautics Board in violation of a
Federal lew prohibiting mem-
bers of Congress from repre-
sent clients before Government

agencies.
;. Mr. Podell has said that he
lmet with the C.A.B. officials in
ithe role of a Congressman rep-
resenting a constituent, not as
a paid attorney, and he was not
guilty of any wrongdoing.

“I committed what I con- -
sider an indiscretion,” he has
Isaicl.




