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Burger Blasts ?g
Trial Methods

ASHINGTON—It now develops that chief justice nominee
‘Werren E. Burger addressed the same ‘“‘Center for Study of

Democratic Institutions” partly financed by the same Parvin
Foundation which has paid an annual retainer to” Justice:

William 0. Douglas.
Burger must have known
where the-

from because |
Justice Dou-
glas’ connec-
tion with the
grfouphad
been well
pu b licized
Burger spoke |
long before !
in. the sum-

mer of 1968.

Judge Burger spoke beiure

the center at Santa Barbara,
Calif., and was paid appr.oxi-
mately $400. Officials of the
center emphasized this was
to cover expenses and was
not a fee.

. What Judge Burger sa1d at
the Santa Barbara meeting,
however,. is probably just as
impor‘cant as the fact that he
appeared before an organiza-
tion subsidized in part by the
Parvin Foundation and Las
Vegas money.
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IN HIS SPEECH, Birger
raised doubts regarding the
American jury system, the
Fifth Amendment, and - the
present system of criminal
trlals in the United States.

. His speech was reported in
?e November 1968 issue of

enter Magazine, official or-
gan of the center.

““I say that the adgersary

syStem (of American gourts) |
is: not the best system of
critninal justice, and that

there is a better way,'"Judge
Burger told the Santa.Bar-
bara group. “The American
system, up to the time of the
final verdict and appeal,‘puts
all the emphasis on techni-

ques, devices, mechanisms. It '
is the most elaborate s¥stem |

ever devised by a society.”
Judge Burger explained
what he meant by ‘‘tech-
niques, devices, mechanisins,”
as the presumptmn that ‘the
sed is innocent; the use
! ﬂ;grles and the' consequent
regardmg e‘v;dence- the
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.

‘ances.

rignt o ne ueu:mant 1o re- | |

main silent; of
the " burden of prﬁe m% '
prosecution,

“Many of these “mcu:lents of
the adversary system,” -he
said, were introduced affer
the Magna Carta and after
the: development of a legal
profession bec ause law-
yers wanted to offset the enor-

/| mous imbalance between the

power of the king and his es.
tablishment on the one hand
and that of the individual per-
son on the other, “But are
all these devices of the adver-
Sary system valid in today’s
society?”’ Judge Burger ask-
e’d i

© “T heard one supreme court
‘justice say in a seminar that

“the presumption of innocence

‘is ‘rooted in the Constitution.’

 Well, it may be rooted ther:

‘but you cannot find it th e
T think we have been deluded
by some of our own utter-
Certainly you have
‘heard -— and judges have said
s=—that one should not convict
a man out of his own mouth.
The fact is that we establish
responsibility and liability and
we conviet in all the areas of
civillitigation out of the
mouth of the defendant . ..

“T am no longer sure that
the'Fifth Amendment concept,
in -its present form and as
presently applied and inter-
preted, has all the validity
attributed to it.” B
~The original reasons against
compelling a defendant to an-
swer have been somewhat dis-
siphted, the judge continued.
“But whenever I discuss this
with some of my colleagues
they are horrified. They con-
jure up images of the rack
and the screvt; "*

»
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JUDGE BURGER Sald it is

. tioned by Judge Burger. H
. noted that use of the jury is

ZZX

cult 1o ‘explain the
Tme] ladversary system

' "h%mal justice to erdlight-
ened lawyers and judges'i
Europe. They are baffled by,

rule in the American system.
This rule excludes evidence if
" it has been obtained by a pro-
cedure that violates a statute,
! a regulation, or a basic Con-
stitutional right.
One of the fundamentals,
the’ jury system, was qu;a_ls-
e

E for example, the exclusionary

‘rapidly disappearing in Eng-
‘land, and it generally does not
exist on the continent. In
America, however, fewer de-
felidants are waiving their’
right to a jury in a crlmmal
_case than ever before. -
. Although conceding that time'
1' and money are not the only
i important factors. Judge Bur-
E ger pointed out that “‘if we
; could eliminate the jury we
‘ would save a lot of time. In
] Pennsylvania, jur ies are
{ waived in 80 per cent of the
; cases -and the system 'works
much better. You can-iry a
" case without a jury in one day

| two weeks with a jury.”

A major cause of the de-
fects in the American adver-
| sary system, Judge Burger
said, is that the appellate

| in their concern for the rights

| down a road in which each
| step’is a logical extension of
the step immediately preced-
' ing it, “but when you get
' to the end of that road and
- look back, often you find you
" have arrived at a place you
hadn’t intended to go to at
all.” As an example of “un-
looked - for conseguences,”
Judge Burger cited the prob-

| the defense attorney actmg as

~ monitor of that lineup.

that would take you a week or

|| courts and the supreme court, |

| of the individual, have started |

lem of the police lineup, and
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