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Justice, in Letter to Joh‘ns&jﬁ,
Says Senate Attacks Might
Mar Court’s New Terhi:
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DILEMMA FOR PRESIDENT

He May Try Another 'Ti*f_.an,i
Risking a Second Rebiff,
or Yield to Successor:

Texts of Fortas letter antl
! Johnson statement, Page.f&:(i,

{ By FRED P. GRAHAM *.
Special to The New Yook Timess .o

WASHINGTON, Oct. 2==As-

drew today as President John«
son’s nominee for the officelof
Chief Justice, clearing the way

I'Lhe Senate.
|

|justice and moderation,” Jus-
|tice Fortas asked Mr. Johnson
to withdraw his name to -€hd
the “destructive and extrefie
assaults upon the Court.” The
President promptly complied
with Mr, Fortas’s request.

The day’s events also served
to terminate Mr. Johtison’s
| Thornberry of the United States
Court of Appeals for the Fifth
Circuit to succeed Mr. Fortas
1as associate justice. There is

'now no vacancy for Mr. Thorn-

berry to fill. : :
. New Nomination Weighed’
| Mr. Fortas made it clear that

 cut! off debate.

sociate Justice Abe Fortas with«

for the President to subimifi.a
possible second nomination 'to |

In a letter that coricluded
i with a prayer for “fairness and |

nomination of Judge Homer W.

WC - Warren resignation

-

niight win confirmation in“the
fading days of the C
gressional session. =

Capitol Hill was swept With
rumors of possible nominges.
They included Senator Thomas
H. Kuchel, Republican of Ggli-
fornia, who was recently -de-
feated in a primary elecfion;
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. Seriator Philip A. Hart, Demo-
i of Michigan;

*Con-

o

atel Justice; Secretary of De-
fense Clark M. Clifford; Secre-
. tary of the Treasury Henry H.
: Fowler, and Cyrus R. Vance,
,one of the United States nego-
tiators at the Paris negotiations
withithe North Vietnamese.

T, ’s letter began by| unc .
Fortas’s r beg Y =the opportunity to nominate a

taking note of the vote in the
Senate yesterday in which sup-
porters of his nomination failed
by a wide margin to_cut off a:
| filibuster by his_critics. The
| vote was 45 to 43 in favor of
the nomination’s supporters.
But that was 14 short of the
 two-thirds margin necessary to

Because Congressional lead-
ers hope to adjourn for the
year in a week or 10 days, most
Senators considered the vote'a
death blow to Mr, Fortas's

" nomination.
{Fortas Notes Criticism

Justice Fortas explained in
his letter that “continued ef-
forts to secure confirmation of
that nomination, even if ulti-
mately successful,, would result
. in a continuation of the attacks

' upon the Court which have
| characterized the filibuster—
| attdcks which have been some-
times extreme and entirely un-
related to responsibl e eriti-
i cism.”
“attacks of this sort would
be especially inappropriate and|
| harmful to the Court and the}
nation if they should continuej
" while the Court Ys in. session,|

engaged in the adjudication of}
issues of great importance tof
| the nation as well as the liti:),

(-gants,” he said.
< “] pray that
| he said, )
' renewed dedication to
| principles of fairness:

! and
'justice and moderation,

with-

‘| noncontroversial figure ho

. the Supreme Court today be-
. cause it is Yom Kippur, the

N Arthur - J.|
SIS SRS ,'-‘9.?- " Goldkerg Jr., a former Associ-

we shall see,”|
“in all of our nation,|
thel

.'he would remain on the Su- | out which our democracy tan-|

i preme Court as an Associate | no§ ctqntin;e‘t_ s inclicaied T

“ Justice, at least during the term | ustice Forta - his

that begins next Mont:igay |I futulie : lag'ts ‘ﬁ”th tt}}lle ?&g:e;?é
ok | whe; e

Sources in the White House | -1(’:1;5“ coivenesnon Monday, “I

! ireported this afternoon that Mr. | will; of course, be participating|
| Associate |

‘|Johnson was consulting with| in its work as

legal advisers about his next | Justice.”
i ; - Whittington, the  Supreme

The President was said to'be | ¢ 05 press officer, Mr. Fortas
undecided whether to drop the  yrote the letter yesterday after
i|matter and leave the appgint- | - the Senate vote&’_'

'|to send up the nomination of a |

' ,dent Johnson signed four ,con-
| “servation bills, including one

According to Banning E.|

| It was typed|
' ment to the:next Presidentiior = this.morning and delivered to|
' the White House at about 11:15/

AM. by Mrs; Gloria Dalton, his
secretary. =

~  Mr. Whittington said that
Justice Fortas did not come to

Jewish holiday.

A White House spokesman
said today that the contents|
of the letter were known be-|

» fore it was received, but there!

| was'no elaboration as to any|
conversations that might have

| taken. place hetween Justice

' Fortas and Mr, Johnson before
it ~was ‘written,

Mr. - Fortas's withdrawal,
thougH expected, left the - sitd-
ation in considerable confusion.

There have been widespread

reports in Washington that the|
« President’s mood has blackened
i as the four-day filibuster pro-

gressed against his old friend
and adviser and that Mr. John-
tson might decline to send up
another name. '
However, this possibility was
undercut by the prospect that

Chief Justice might thereby go
by defaultitg.Richard M. Nixon,

“the Republican
“nominee.

A further corplication arises|
from the ambiguous position of| .

Chief Justice Earl Warren.

, Mr. Warren wrote Presi-|

dent Johnson on June 13 of his

desire “to retire, “effective at|

your pleasure.” President-John-
- son replied on June 26 that
- he would accept “your decision
i to retire effective at such time
as a successor is gualified.”

This gave rise to one of the|
Imajor issues used against Mr.|

‘Fortas. = the charge that no
vacancy yet existed. .

"The Senate majority leader,
Mike Mansfield, gave this issue
additional credence when he

Presidentiﬂ_ :

warned Mr. Fortas's conserva-
tive opponents that Chief Jus-|
itice: Warren might tear up.his'
iletter of resignation and remain
jon the Supreme Court for years
-_j;f they blocked the Fortas nom-,
sination, i
I According to opponents of
the Fortas = nomination, % Mr.
Warren could legally withdraw
his tender of retirement even
before Predident Johnson had a

-[cham:e to submit a second

names However, Mr. Warren’s

few comments on the matter|

sincg June 13 suggest that he
intends to leave whenever any
isuccessor is confirmed.

' Mr. Warren attended a White
'House ceremony today as Presi-

creating the Redwoods National
Park in California. Mr. Warren,
a former Governor of Califor-
nia, has long advocated such a
park.

When he left, the Chief Jus-
tige  turned aside reporters’
questions, saying jovially that
the had not come for a news
| |conference. George Christian,
the White House press secre-
tary, said later that the Presi-
dent and the Chief Justice had

not discussed the Court va-
cancy. ik
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Two of the leaders of the ef-
|fort to block Mr, Fortas, Sena-!
| tor Robert P, Griffin, Michigan |

Republican, and Senator Sam|
132 Ervin Jr., North Carolina
Democrat, served notice today
that they might oppose a sec-

‘ond nomination unless Mr.
‘Warren_either resigned or set

‘a specific resignation date.
Although most of Mr. For-
tas’s opponents. seemed to be
|treading water until the Presi-
}dent clarified the situation,
some of their statements indi-
Icated a disposition to fight any]
i

. second nomination.

Senator Griffin and Senator

~ Howard Baker, Tennessee Re-

publican, both expressed a
hope that Mr. Johnson would
not send up another name.

. Two - other  Republicans,
iStrom Thurmond of South Car-
jolina and Clifford P. Hansen of
‘Wyoming, remained so unmol-
lified by Justice Fortas’s with-
'drawal that they called for him|
{to step down from the bench.
' There has. been some talk|
ithat the President might wait|
until Congress adjourns and
then make a recess appointment.
However, as Senate majority
leader, Mr. Johnson supported|
'a resolution that depfored Pres-
ident Eisenhower’s use of re-
icess appointments, and leading
Democrats in the Senate have

said publicly that it would not
be a good idea to resume the
practice now. .

. O’Dwyer Is Critical -
| Paul O'Dwyer, the Democrat-
{ic nominee for Senator, de-
clared yesterday that the. re-
fusal of the Senate to stop the
filibuster against Justice Fortas
showed “the eagerness of North-|
ern Republicans, incliding so-
called mederates, to join racist
‘and anti-Semitic forces from
|the South in assaulting the Su-
iprerne ' Court, destroying the
liberties of individuals and re-
pressing minority groups.”
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