_ Nixon

-+ Constitution ,
»“The Executive - power
" be vested in a President of
«the United States of Amer-

It Is Refuted by the Conjsiitution’

U.S. District Judge
Charles R. Richey yester-
dny ruled that presidentiul
clomlments and tape  re-
cordings of the Nixon ad-
ministration .are mot the

‘ pevsonal property of Rich-

“ard M. Nivon but belong
to the. government. Here
are excerpts from the 98-
pege opinion.

In order to 'sustain thc as-
sertion that former President
personally owns the
documents, papers, tapes and
other ‘materials generated or
retained by himself or others

‘in the performance: of his
duties as'the President of the.

United States, it must be
found that an individual
President is distinguishable

{from other ‘publi_c servants.

Such a conclusion, however,
is untenable as it is refuted
by the Constitution and the

very concept of the‘office of/
the President.

Art, 1I, Sec. I, ¢l. 1 of the
provides
shall

ica. He shall hold hLis office
during the Term of four
years, and together with the
Vice President, chosen for
. the same Term, be elected as
follows .7 And, Sec. I, cl.

5 further p10v1des that:

In Case of the Removal

. of the President- from Of-

fice, or his Death, Resigna-
dien, or Inability to dis-
charge the Powers and
Duties of the said Office,
the same shall -devolve on

the Vice President, and the
Congress may by Law pro-
vide for the Case of Re-

moval, Death, Resignation,.
or Inability, both of the
President ‘or Vice Presi-
dent, Declaring what Of-
ficer shall then act 4s
President, and such Officer
shall act accordingly, until
the Disability be removed,
or a President elected. -

These sections of Article II
compe]l only one conclusion:

a President wlule in office
may exercise specific and
enumerated powers . . . he’is
nevertheless  a servant of

the people. The President is
elected by the people (Art.
II, Sec. 1, cl. 1), to execute
the laws made by the people
(Art. II, Sec. I, ¢l. 7), and
may -be removed by the peo-
ple (Art. I, Sec."1V); and, as
recently “articulated Dby the
U.S. Court of Appeals for the
District of Columbia:

Though the President is
elected " by a nationwide
“ ballot, and is often said o
represent all the people, '
he does not embody the
nation’s sovereignty. He is

not above the law’s com-

mands . Sovereignty re-
mains at all tlmes with the
" people. ...
Former  President Nixon’s

claim of ownership is there-
{ore \repugnant "to the very
nature of the office of lhc
President,

It is important to remem-
ber that the original Articles

- of Confederation did not in-

that:

the powers and duties of the .

executive inure to the office
and not to any individual
office-holder; for the Presi-

dent, although elected to the

highest office in the nation,
is but a transient holder of
the public trust. Even though

clude a chief executive, and
that there Wwas a great reluct-
ancy in fmmulatmg the Con-
stitution- to include such an
office because of the fear
that it would lead to a mon-
archial rather than- a,repub-
lican form of government.
The framers of the Constitu-
tion, however, were success-
ful in establishing -such an
office by convincing the peo-
ple that a President was nec-
essary for the proper admin-
istration of - the government
and that he would be in the

nature of a chief magistrate
and not a monarch. James
Madison argued in The Fed-
eralist No. 69 that:
The President
United States would be an
Officer clected by the peo-
ple, for four years, the
King of Great Britain is a
perpetual and hereditary
prince. . . . What answer
shall we give to those who
would persuade us that
things so unlike resemble
each other? The same that
ought to be given to those
who tell us that a crovem
ment, the whole power of
,vhich would be in_ the
hands of the elective and
periodical servants of the
people, is an aristocracy, a
monarchy, and a despot-
ism.

Thus, as the Supreme Court

has cautioned, “it would be |

altogether unsafe to reason
from any supposed resem-
blance between
dent and a monarch] where
the rights and powers of the
executive are hbrought 'into
question.” . . . Rather, the
President is a “creature of
the Law.” . . . And, in order
to preserve the freedom of
the people, the President is
bound by the law. .. . There-

fore, to uphold former Presi--

dent’ Nixon’s claim of owner-
ship would be to place him
above the law as well as rec-
ognize that He may assert a
right to the products of the
office, which would be to
compare him to a monacch.
This the court cannot do.
Further, not only must

of the. -

[the Presi-

President Nixon’s claim of

ownership be rejected -as con-

trary to the nature of the of-
fice, but also Dbecause it is

expressly negated by the
Constitution itself, Art. II,.
Sec. I, cl. 6, generally known

as the Emoluments  Clause,

 provides that: “The President

shell, at stated Times, receive

" for_his Services, a Compensa-

tion which shall’ neither he
increased nor  diminished
during the period for which
he shall have been - elected,
and he shall not “receive
withinr that Period any other
Emolument from the: United
States, or any of them.”
Since the materials in' ques-
tion/ are , directly related to
the performance of the office
of the President and are of
in¢alculable value, it would
be contradictory to and a vio-
lation - of, the Emoluments
clause for a President to be
given or to be permitted to
assert a " personal right to
such materials.

Moreover, it was the intent

of the framers of the Con--

stitution to. prevent the of-
fice of the President from
being a position of both

power and profit. While they |

recognized that they could
not divest the office of power,
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they sought to prevent the .

corruption of the office by
removing profit, They feared
that if the office offered both

- power and profit, the per-

sons who sought the office
would “not be the wise and
moderate, the lovers of peace
and good order, the men fit~
test for trust.” ...




