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By Monroe H. Freedman

. Three of the ‘most powerful poh’ucal
ngures of ‘recenf - tiied—John -~ N.
“Mitchéll, H. R. Haldeman, and John
:D,. Ehrlichman-—ape - cufrently being
tried for involvement in the obstruc-
tion of justice that followed the Water-
gate burglary arrests.

““One could rejolce that the villains
have been overthrown end that ‘the
system’is working:On the other hand,

. one -could - déploretithé fact that the
‘prosécution ‘and trial’ of ‘the - defend-
ants ‘have ‘been characterized by ‘the
- game kind: of :abuse: of ‘official power
‘that ‘gave ‘tise’to Watergate itself. -
. For -Watergate was - not" simply “a
- handful “6f ~evil: mern. Rather;-Water-
© gate exprésses an attitude, a state:of
- mind. That-attitudedsnow: being mani-
: fested: again, . @s ~we indentify those
who are:on our Enemies List; and:set
-ebout, in- the inelegant.expression of
_John W, Dean 3d, to-screw them. -

.In ltihe Nixon Administration, White
House officials arrogantly abused, their
pOWer, thhowt any . sense of self-re-
straint,. because. tthey . .believed. . they
were beyomd control, Now,. Judge John
J. Sirica, having uncoveted, the obstruc-
tion of justice.by. abwsnng his judicial
powers, has refused to permit, the
case to be heard by amothem ]wdge iy
the same court. =
It has been sruggesteld sthat Judge
Sirica _acted gpropeviy in wusing the
earlnar trial ‘not to admmmter ]wsn;ce
in that case but to expose’ the sus-
pected gunlt of others ‘who were ‘not
even ‘on tridl: Otherwise, it ms argued
“the truth would never have come out.
‘However,. -Judge: Sirica. had: a clear
‘alternative: ‘to 'combining in. Himself
the ‘roles ‘of: judge: and ‘prosecutor, . If
Judge'‘Sirica .did indeed believe that
-the prosecutors were mot -doing an
weffective - job;. he had:. the :power to
appoint a speoxal i
. properly. In fact, i
"an appointment was -before the court
1Had he ritakent -that  course, > Judge
. Sirica could hgve mi’ﬂl?mmed hiis own
constitlitional integrity as a judge, and
still- have seen. the truth come out..

As it, was, Judge Sirica was fhonored -

by ‘Time magazine as its 1973 -Man .
-of the Year for that achievement. I
“recall bemg at a ‘Washington night-
club to en]oy a stand-up domic routine
on Watergate; during the performance,
Judge Sirica himself stood up, waving.

and smllmg braadly, tto acknowledge.

a standing ovation from the audience.

Clearly, therefore, Judge. Sirica is -the
-very last person in the world to sit
in impartial judgment in the trial of
the case “that he himself has been
celebrated for uncovering. Were I one

‘of’ ju.stlce in the matter before “him,
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‘Arrogance oi? Ppwer -1n

“of ‘the deferidants, I Would far prefer

“to be- tried by a court presided over
by A'rchLbaId Cox Ur Leon ‘Jaworski.

s on, the case
expresns.ﬂy set

but, as he has spelled it out to the
jury, the determination of t-r-u-t-h.
As observed by one of our great

" jurists,: Jidge. Bernard . Botein, "the

American system of justice places a
iheavy emphasis on “respect for human
dlgmty at evéry step”’of 4 tiial, and

‘evenn thotgh' that sy@tem “may not

prove: to be the best means of amer-
_panmng trwth” dft :ns "fniot to b€ "un=

e 500 gy

If the real crlme of Watergabe ms‘_

an arrogance of power ‘that threat-’

ened to ‘uhdermine democtatic” prin+

‘ciples,. what then: ¢an’ we isay of ‘a

judge who yésserts -that “acase: will:
not be tried “according to the strict
rules orf evxdence” applncable in O"Uher’
case§, and who ‘béasts that- he is”
not “igwed by the Court’ of Appeals”
that-its - above: him,- because - “they -
can’t tell me -howdo fry my case.” Is-
that attitude essentially different from
that displayed by Richard M. Nixon
and Mr. Dean in the infamous con-
versation in which.they.decided it was
time "o ys¢ the power they tad in-
order t6 “screw ‘their enemles “siniply -~
because the. power was
] Th@ m‘q e cutborn effopt

s;mﬂarly i

; "
*Criminal * coriduct”  from bemg un%
" Govetéd, or ifthey aided dnd abettéd
sthatieffort, then: those are the crimes
forr which, they should be prosecuted. .
" But, not content ‘with proceechng on.
tho:se substannve crimes, the Specwal'.»
“Prosecutdr’s “offide’ "has rehed prin-
cipally“iipoh chiarges of conspmraucy to
: commit:the substantive crimeés, Tegal
literature-is: filled with catalogues ‘of
pmsecut@maﬂ evils that are.inherent
in conspiracy trials. Most seriously—-.
as we see partliculamly with regard to
.ysuoh Japparentl ly peripheral figures as
Kenneth W. Parkinson and Robert C.
Mardian ; in- -the..present case—the
crime’ of . conspiracy. : focuses uway*

fnom mdmvmduaﬂ gmit and toward guu't

by associatien. In such:a prosecution - ;
_the act of one is attributable.to-the *
od:hens amd may’ be ‘proved. by the..
" ost tentious circimstantial evidence,
+ hearsay evidence; -and -violation of the #
constitutional right to oonmmt one’ s

accuseu-s Yo

Othér counfts in rthe Qaus«e dernve:, i
from” Section” 1001 of the Federal -
cnmmal code. That p«rovumonthas been -
stdrget - “of - ¢ivil  libeftarians for ©

ﬂeeades shecausé it is one of the ‘most
. broadly .and. vaguely phrased .criminal

statutes imaginable. The crime con- .

sists of intentionally making “any
false . . . statement” regarding “any
matter” that is “within the jurisdiction
. of any-
* United -States. ‘That’s it. "The " false

sta'tement may be made te anyone in

ﬁhe:'woﬂ;d"rﬁ tieed "ot have been

pena.lty dor .that :vague . offense is

department or agenoy” of the .=

ofiice- ‘ot undér- oath, as
wmdb&mmacaseofpenurym'
2@ »oourtroom.; ;Yet; -incredibly, . the -

» greater than that for. ‘perjury, ..
History shows that the original

“intent” behind Section ‘1001 ‘was'to
prevent people’ from ‘obtaining govern: «
mental money, property, -or privileges .

by prresenmng false claims to a govern-
‘mental ‘agency. In fact, the original
title "of 'the section wag “Presenting
False Claims.” Moreover, United States’
-Caourts of ‘Appeals have interpreted ‘the
statute as ot - covermg statements -

made, fo. the.F.B.I in the. course of in- : -
vesd:Lg'a,’cuonsh Nevertheless, the courts,

in the present case refer precmsely to
that—false - statements made to the
F.B.I in the'course of its investigations.
.Judge .Sirica - did throw out the
charges under Section 1001—not,
however, ‘before ‘the trial, but after
the' pfosecution had used thése charges >
“dutiing’ the" trial - to ‘justify admission
sof evidence that might otherwise have -

- been -excluded. In dismissing -the Sec-.
»txon 1001 charges Judge Sirica reas- . .,

sured James F, Neal, chief trial prose-
cutor, that the evidence relating to
those “chargés would nevertheless go
to the futy.*That’s all Wwe cdre about,”
was Mr, Neal’s reveahng reply.

- At another point in the trial, Mr. .

Neal admitted tthat “as & human bemg”

“he has “serios questions” about the
‘propriety of the charges ‘under Section
~1001.-What, we must ask, ‘is ‘Water- -

gate about if mot -that— ~—people doing

-as . public officials things that .

human beings” they -should . [have
“serious questions” about?' It'is a
failure to learn that lesson, I would
submit, that is the. ultlmate betrayal
of Watergate. . .
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