fﬂ A 14 . Sunday, July 28,1974 THE WASHINGTON POST

‘Excerpts From Judiciary

Minority members of the House Judiciary Committee
confer before the resumption of debate yesterday. From

Following are excerpts from the
House Judiciary Committee’s debate

Zl - Friday night on a substitute impeach-
v ment article offered by Rep. Paul S.

Sarbanes (D-Md.):

\

MecClory. As the chairman and the
members of the Committee know, I do
intend to support an article, perhaps
two articles, of impeachment.- But, I
think that this article which is pro-
posed, the substitute article proposed
by the gentleman from Maryland, is
very faulty, very poor, and the weakest
article wheih I think the Comittee
article wheih I think the Committee
could recommend.

Now, it has been correctly said that
the process of impeachment is not a
criminal proceeding but a civil one.
We know that our counsel has con-

firmed that by recommending that we

_ should only consider that the rule or

the doctrine of evidence that must pre-
vail here is that of cléar and convine-
ing proof, not proof beyond a reasona-
ble doubt. But, what we have before us
here is an allegation of a conspiracy.
Now, it is called a policy and this is
the thesis which our counsel, Mr. Doar,
has propounded when he took on this
partisan posture in the final days of
our investigation, and the thesis is that
the President organized and managed
the coverup from the time of the

. break-in itself or immediately after-

wards. And, of course, this is the thesis
that my colleague from California and
from Massachusetts are tying to de-
vel(_)p.

And it just does not hold water. It is
fveak. It is fuzzy and it is contradic-
Lory. .
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left are Rep. David W. Dennis (R-Ind.), Rep. Charles W.
Sandman Jr. (R-N.J.), and Rep. Delbert L. Latta (R-Ohio).

The theory just does not exist . . ..

It seems to me clearly what we
should require if we are going to
chargé the President with a criminal
offense, which is what this is doing,
not only have clear and convincing evi-
dence, but proof beyond a reasonable
doubt, because that is the standard
which we are required in connection
with a criminal charge.

So, I am hopeful that the committee
will either require that we do make
these charges specific, if they are go-
ing to-be offered at all, or that we dis-
pose of this proposed article and go by
the one which relates to the Presi-
dent’s oath of office in which the Pres-
ident did, indeed, fail to take care to
see that the laws were faithfully exec-
uted and the violation of his constitu-
tional oath. This does not require that



kind of specitic proof and allegation ..
® % %

Rangel. Mr. Chairman, and my col-
leagues, it seems to me that our consti-
tutional responsibility is really to re-
spond to the House of Representatives.
It seems to me that we would be tak-
ing on more than our mandate allows
if we were to draw some narrow alle-
gations and not have the evidence that
we have heard over all of these
months presented to the members of
the House. I think their judgment as
to what final allegation, if any, is go-
ing to presented to the Senate, we can-
not be preseumptive enough that it
just meets our needs, and to cut off to
them the benefit of all of this, all of
these months of research.

If members are having some type of
a problem in terms of what they are
prepared to vote for in connection
with an article of impeachment, it
seems to me that this does not neces-
sarily have to be done in a parliamen-
tary way to.just delay these proceed-
ings. I think that each member would
have the opportunity as to what in his
own mind he believes is an impeacha-
ble offense. And I personally believe
there is enough in the edited tran-
scripts for that purpose.

But, he should not preclude the in-
formation which we have compiled
from reaching the Floor of the House
of Representatives. We merely have
the responsibility to report our find-
ings to the House, and if we vote arti-
cles of impeachment they may, in fact
be rejected by the House. If we sug-
gest to them that threee or four arti-
cles have been voted on by the major-
ity of the members of this Committee,
and they see fit to expand, then it
seems to me at this late time that if
the Members want facts, my God, we
have had more than enough facts to
reach questions of whether or not we
should vote on a particular article.
But, if there are members that are pre-
pared to vote on a particular article, it
seems to me we should he prepared to
vote on that, and then to move so that
we can work our will and report back
to the House of Representatives. -

I think that is our restrictive consti-
tutional responsibility, and we should
not allow our vote to be interpreted as
being the vote of the Full House.

Jordan. This committee has spent
two days receiving and listening to
very eloquent arguments. We talked
about the Constitution, and we talked
about the serious nature of the im-
peachment process and all which was
said, we were telling the truth. We be-
lieved what we were talking about.

Now, Mr. Chairman, this committee
is called upon to get to the matter of
the consideration of Articles of Im-
peachment. )

It apparently is very difficult for the
committee to translate its views of the
Constitution into the realities of the
.impeachment provisions. It is under-
standable that this committee would
have procedural difficulties, because
thisis an unfamiliar and strange pro-
-cedure. But, some of the arguments
Which were offered earlier today by
some members of this Committee in
imy judgment are phantom arguments,
‘bottomless arguments.

sk * *

~ Due process. If we have not afforded
‘the President of the United States due
Jprocess as we have proceeded through
‘this impeachment inquiry, then there
is no due process to ‘be found any-
“where. Well, what did we do? The Ju-
diciary Committee under all of the his-
lforical precedents available does not
‘have to allow counsel to the President
‘to participate in its proceedings, but
“this Committee, because of its grace,
because it wanted to be fair, because
‘of its interest in due process, allowed,
suffered, if you will, counsel to the
‘President to sit in these proceedings
‘every day.

.__He was present. Was he gagged?
‘Was he silent? No, because this Judici-
‘ary Committee cast a rule which al-
lowed the President’s counsel to speak.
¢ Now, one might say, well, certainly

that is minimal due process. All T am
saying is that the Committee was un-
der no compulsion to do that, but
voted to do it. So, the President’s coun-
sel was here and received every item
of information this Committee re-
ceived.

The President’s counsel suggested
witnesses he wanted called and heard
by .this committee. They were all
called. They were all heard. The Presi-
dent’s counsel was afforded the right

" to cross-examine witnesses.

" Now, I know that our rules disal-

lowed cross-examination on said ques- -

tion. But, those of you who know of
the capacities and abilities.of Mr. St
Clair would certainly say that he cross-
examined the witnesses who appeared
before this Committee.

What else did he do? He submitted

~ to this Committee a reply brief in ad-

dition to making an oral argument in
response to all of the material which
this committee had received.,

Now, we have heard a Ilot today
about specificity, about our case being
So general that no one would be able
to answer it, that the President would
not be advised of his rights, and that
therefore would not be ‘able to answer
or prepare for his defense.

Well, Mr. St. Clair felt that the case
presented before this Committee was
specific enough for him to file a reply
brief and to engage in oral argument,
both before this Committee.

The subpoenas. We were very reluc-
tant to issue a subpoena to the Presi-
dent of the United States. But the

President asked us for additional time

to respond to our first subpoena and
we said we want you, Mr. President, to
have due process, so additional time is
Yours. And we gave him that time.

Due process? Due. process tripled.
Due process quadrupled. We did that.
The President knows the case which
has been heard before this Committee.
The President’s counsel 'knows the
case which has been heard before this
Committee. It is a useless argument to
say that what we would do is to throw
38 or 39 books at the House and say,
you find the offenses with which the
President is charged, and say the same
thing to the President. o

% %
We talk about a Treport and we say

" that the report will be filed along with

the bill of impeachment, resolution of
impeachment. That report will be filed
and it will contain the rather detailed
specific particularized information so
that no one can question whether the
President has been advised of the alle-
gations against him.,

-Cohen. AIl I could just direct a que-

. tion to counsel, Mr. Doar and Mr. Jen-

ner, and go back to the law for just a
moment as to whether either of you
gentleman could tell me as to whether
or not a specific allegation or charge is
made by reading Article I of the Sar-
banes substitute, if it were to end after

-the words “and to conceal the existence

of the scope of their unlawful covert
activities.”

In other words, simply reduce the
charge to “on June 17, agents of the
Committee for the Re-election of the
President committed illegal entry” and
then what happened subsequent there-

. to that the President, using his pow-

ers of his office, to act directly and
personally through his subordinates
and agents to delay, impede, obstruct
the investigation.

In your opinion, would that not be
sufficient to place the President on no-
tice as to the specific charge against

him and whether or not the other -

items listed on the two pages are re-
ally additions which don’t have to be
there, huf are put there for the benefit
of even placing the President on more
notice? :

Doar. That is my opinion.

Rodizio. The time of the gentleman
from Alebama has expired but Counsel
will be allowed to answer the -question
since it is important to the inquiry.

Doar. Congressman Cohen, that is
my opinion. The second paragraph. of
the Sarbanes substitute is-the opera-
tive paragraph. It puts the President
on notice that he—the committee
charges or the article charges that as
President of the United States he
made the decision or adopted a policy
that there would be a plan to cover up
the Watergate affair and that in fur-
therance .of that policy, acting. person-
ally, indjvidually and also through his
close associates and subordinates, he
did take certain steps to further the
policy. And that allegation is sufficient
in my judgment to put the President
of the United States on notice as to
what this Committee is considering—
what this article charges him with.

Cohen. Further along this line, Mr.
Doar, is it my understanding that you
would be and the ‘staff would furnish
to the House a complete and full re-
port outlining in detail the specificies
to which Ms. Jordan recently alluded
to and also whether or not in your
opinion Mr. St. Clair would be entitled
to file a bill of particulars, at which
time you and this Committee and the
House of Representatives, would fur-

" nish the specifies to Mr. St. Clair upon
that request?. »
k% %

Doar. Well, I don’t—with respect to
the first question I have no doubt that
our report would do exactly that, pre-
cisely that, specifically that. With re-
spect to the second, what the ‘House
might do, the House of Representa-
tives would do with respect to a re-
quest by Mr. St. Clair prior to the time
that it considered and voted on articles
‘of impeachment would be a matter
that would be within the judgment and
wisdom of the House just as the mat-
ter of Mr. St. Clair’s presence here was
a- matter within the Committee’s judg-
ment. It is$ hota matter of right.

Cohen. But the report that we would
prepare would list each and every item
relied upon by this Committee in its
report to the Full House.

Doar. Yes, it would.

I certainly concur with the gentle-
man from Alabama that we should
move on from this legal question to
the central issue in this case, as to the
evidence, the weight to be given the
evidence, the strength of the evidence.
I hope that in just a couple of ques-
tions here -addressed to Mr. Jenner
that we can move on from this issue.

‘Mr. Jenner, in your opinion does this
bill, this article I. the Sarbanes substi-
tutes, violate due process, notice
requirements?

Jenner. Congressman’ Fish, it does
not. As Mr. Doar has stated, the first
two paragraphs of the Sarbanes substi-
tute state in sufficient specificity to
meet all due process requirements of
notice. It satisfies the Constitution in -
full. o ) :

Fish. So it is your view'that Article I
does put the President on the alert as
to specific. charges?

Jenner. It does, sir, and the para-
graphs following, numbers one
through whatever the number is—

Fish Nine.

Jenner.—afford him additional gra-

“tuitous notice so that he may be more

tully placed on notice than is required
under the due process clause of the
Fifth Amendment.

Fish. Finally, Mr. Jenner, as to going
beyond the present scope of this arti-
cle, is it not so that in a suigeneris pro-
ceeding such as impeachment that you
do not permit your:pleading to stran-
gle yourself with respeet to evidence
that you may tend?

Jenner. Congressman Fish, very
much so. That is the bane and trouble
the prosecutors -concern -themselves
withtat all times, that overspecificity
with respect to indictments, especially
in modern times and particularly as to
a suigeneris” proceding which im-

IS, .



peachment is, that they not strange
themselves with respect to adml'ssmn
ip evidence of that which is xpertl.ne'n‘t
and relevant to the basic and main is-
sue presented on the pleading.

£ * * i

Dennis. Mr. Doar, a moment ago in
answer to the gentleman from Ala-
bama, Mr. Flowers, you said that you
were prepared to sepcify here and if
that is true T wonder why you don’t do
so instead of waiting until the Repprt
of the House and whether you think
that a Committee Report can be used
for the purposes of an article of im-
peachment. .

Dennis. Let me see if I understand
you. Of course, I know you say that he
article is good but are you asserting
that if the article-should be faulty that
a Committee Report would make it a
good article when it was not?

" Doar. No, I am not asserting that but
1 am asserting as positively as I know
how that the article is not faulty.

" Following are excerpts from yester-
day’s Judiciary Committee debate on

amendments to the impeachment
articles:
Rodino . . . the chair wishes to an-

nounce pursuant to the policy adopted
when we considered the rule of proce-
dure for this debate, that it contem-
plated that there be general debate for
a period not to exceed ten hours and
that it was understood as agreed policy
that the balance of the time for the
consideration of amendments te the ar-

ticles would not consume more than 20
hours. )

The chair wishes to point out that
having commenced with the considera-
tion of the articles yesterday for pur-
poses of ameéndment, 12 hours have al-
ready been consumed of that time.
However, as the committee certainly
understands, the committee can
extnnd time for consideration of the
articles for purposes of amendment
until we have resolved the entire ques-
tion.

But the chair would like to state that
in the light of some of the motions to
strike which are presently before the
chair, the chair intends to recognize af-
ter a motion to strike has been prof-
fered as an amendment to Article 1
and to each paragraph thereafter that
after an hours debate has expired, the
chair is going to entertain a motion to
move the question and that the ques-
tion will then be in order. v

Hutchinson .. .Iwould not want there
to be any misunderstanding about the
time limit for debate. My recollection
is, Mr. Chairman, that in an earlier
version of the rule which was adopted,
there was a 20-hour limitation for
amendment but that in the final ver-
sion the wording was worked around
the concept of the five-minute rule and
the provision does not limit debate to
a total of 20 hours, and that while
there was an expression of hope that it
could be accomplished in that length
of time, still if 12 hours have already
been consumed and we ‘have not yet
disposed to Article 1, it becomes very
obvious, Mr. Chairman, that it will be
necessary to consume more than 20
hours to handle these articles, and in
order to extend beyond 20 hours, Mr.
Chairman, I do not think it would take
any formal action of the committee to
extend the time for debate beyond that
20 hours. With regard to limiting de-
bate on a motion to strike to one hour,
Mr. Chairman, I would indicate that I
certainly would interpose in objection
to that. S

Sandman. Mr.' Chairman, reserving
the right to object—.

Rodino. Mr. Sandman.

Sandman. —and I shall not object, I
would like to say, and I hope that oth-
ers will agree who took the position I
did yesterday, that the argument was
exhausted as far as I am concerned yes-

terday. on the articles or impeachinent
along the line that I suggested. A vote
has been taken. There are amendments
on the desk that have my name on
them and I would like to withdraw
those because they are aimed at the
same point of law that we discussed at
great length yesterday.
ke * *

- It is my hope, Mr. Chairman, that we
will be able to proceed with Article 1
with the degree of discipline that ex-
isted yesterday and last night, no
doubt continuing today. There is no way
that the outcome of this vote is going
to be changed by debate and I, there-
fore, hope. that we can with dispatch
cover the Sarbanes substitute, and
there will be no objections from me,
no amendments from me, nor will
there be any motions to strike from

‘me... /

Flowers. If T might be recognized for
a short minute, knowing of my friend
from New Jersey’s conservative bent
which I share, I would ask if he would
be opposed to my borrowing the paper
that he has already got at the desk and
at all of our desks and adopt for my
purposes the same motion to strike
that he has proffered to subsection 1. I

'vgould be prepared at the appropriate

time to offer to subparagraph 2. I
think it is important to me to know
here in these debates that we are hav-
ing this week in this committee on the
allegations that are contained in Arti-
cle 1, and if there are any other arti-
cles to them, the specifics of the
charge. I think it is important, The

gentleman from Wisconsin, I think’

agrees with me- on this. We discussed
it here in the committee last evening
and I believe the other members do.

So I propose, Mr Chairman, I take
this time merely to point out that it
would be my purpose to offer a motion
to strike the paragraph, to seek out the
information that would support the
paragraph from the members or from
the counsel . . .

Railsback. Mr. Chairman, I have an
amendment that I would like the clerk
to read.

. Rodino. If the gentleman will defer,
the chair was not recognizing the gen-
tleman for purposes of offering an
amendment since I believe that at this
time the chair is going to state that it
is going to be its policy to first recog-

nize those who have perfecting amend-
ments and I had already indicated to
Mr. Hogan that I would recognize Mr.
Hogan for that purpose.

Railsback. Am I recognized for the
other purpose, then?

Rodino. The gentleman will be rec-
ognized and I would like to also state
that if the gentleman from Alabama
was asking that his name be substi-
tuted for that of Mr. Sandman which
appears on the motions to strike that
are on the clerk’s desk, if there is no

- objection, I will entertain that s0 that

‘the gentleman would have that proper

chtlon before the clerk’s desk if it is
not. ’
¥* % % .

‘Railsback. . . . I wanted to congratu-

‘late my friend from New Jersey for

what I thought—he says it is about

time— _
(Laughter)

—ifor doing something that T think is
very wise and very prudent and very
thoughtful on his part and also in the
best interests of this committee and
once -again I think that—I think he has
shown his' good sense. As far as Mr.—
my good: friend, Mr. Flowers, I hope
that if he does move to strike every
single numbered item that we maybe
can expedite the debate on each item
because, frankly, I think a lot of us
thought that there was a great deal of
repetition. last night and I think it

-ought to be—I think we ought to be

dble to either present the case for or

against jn a little bit more expeditious
manner. ..

Latta. . .. Let me say I concur in Mr.

- mvedinlaa T

Sandman’s statement. we are cervauny
not bowing just because we want to be
bowing. We are bowing to the obvious
and the obvious is that we do not have
the votes. 'We are not deserting our
position. We think it was a proper posi-
tion.

Yesterday those who believed as
deeply as we did were not resorting to..
dilatory tactics, as has been reported .
in some places, but we definitely felt
that the President of the United States
should be able to answer the charges
that were being made against him, and
they were not specific. They are still
general, and that is the way they are
going to be, they are going to re in,

But I would like to at this juncture,
Mr. Chairman, point out that there has
been some thisinformation going out
across the' country that, had we been
successful and made these articles spe-
cific, that' they could not have been
amended on the floor of the House. I
know the chair knows and. every mem-
ber of this committee knows that we
are not going to grant in the Rules
Committee a closed rule on this mat-
ter. It will be an open rule and subject
to amendment on the floor.

.So, if there are any additional
charges that wish to be brought or
times or places under any of the arti-
cles that have been mentioned here
that wish to be included, it could have
been included by amendment on the
floor of the House.

I would just like to make the record
straight that here is one member, and
I am sure that there are going to be 14
other members on the Rules Commit-
tee when this matter comes up there,
going to be voting for an open rule.

% %k

Rodino. The chair would like to
point out that while the rule has yet to
be established since that will be a mat-
ter before the Rules Committee, the
chair is certainly going to recommend
that there will be full full and free de-
bate, as this is a matter of such mo-
ment, and be considered as it should
be considered delierately and fully by
the full House, and therefore, I think
that the membrs recitiation of what
could be expected is indeed in order. .

At this point the committee adopted
by voice vote perfecting amendments
offered by Rep. Lawrence J. Hogan
(R-Md.) to the impeachment articles.

Danielson. Mr. Chairman, the thrust

- of sub-paragraph 4, as is apparent, rel-

ates to the interference by the Presi-
dent, or endeavoring to interfer with
the conduct of investigations by the
Department of Justice, the FBI, the
Office of Watergate Special Prosec-
tuion Force. I should like to add to
those agents congressional committees.

I have in mind specifically the .
House Committee on Banking and Cur-
rency under the chairmanship of the
Honorable Wright Patman.

You will recall, a couple of days ago,
during the early stages of our debate, I
quoted at some length from the Sept.
15, 1972, tape transcript of the conver-
sation in the President’s Oval Office in
which it was apparent that the Presi-
dent, his chief of staff, Mr. Haldeman,
and Mr. Dean were planning on how
they could possibly prevént the House
Committee on Banking and Currency
from conducting investigations into
the whereabouts, the source; the trans-
mission of certain funds that were
found in the possession of the people
arrested in the Watergate on June
17th.

* * *

The plan was rather elaborate. The
President first offered to.do so him-
self, and then he suggested that Mr.
Ehrlichman, or Mr. Mitchell, or some
other person contact and enlist the aid
of Gerald Ford, who at that time was
the minority floor leader, and various
other members of the House of Repre-
sentatives, to prevail upon Mr. Patman
to not, to desist from conducting his



investigation.

In all fairness, I want to point out
that Mr. Dean’s ‘testimony later was
that the members of the House who
were being prevailed upon to in turn
prevail upon Mr. Patman were po’c
aware of the fact that they were being
used for this purpose. The guise of t}le
argument was that what if the trial
forthcoming of the burglars, and
maybe I should say the unlawful en-
trants, that a congressional hearing
into their activities might prejudice
their case and might .interfer with
their civil rights. This was explored at
some length. I do not wish to reiterate
it here, because you have all heard it.

In addition, they had a plan whereby
they were to contact Mr. Rothblgtt,
who was the attorney for four or five
of the defendants, and Mr. Bittman,
who was the attorney for Mr. Hunt,
and have them in turn call upon Mr.
Patman and urge that he mot condqct
the investigation because it might in-

terfer with their clients’ civilr ights.

Other testimony before this Commit-
tee is that Mr. Bittman acknowledges
that he was to contacted and was re-
quested to get in touch with Mr. Pat-
man, but that he declined to do so.
Records of the House Committee on
Banking and Currency relfect that
there was a letter from.Mr. Rothblatt,
making the same argument.

' & % *

Carrying, on, I have also in mind the
Senate Select Committee on Campaign
Practices. I might add, going bac, that
the Banking and Currency Committee
was not able, due to these efforts, to
muster enough votes to pass a Resolu-
tion to conduct the investigation, and
the investigation was postponed.

The fear in the minds of the Presi-
dent, Mr. Haddeman and Mr. Dean
while they talked in the Oval Office
was that if Wright Patman was able to
issue subpoenas and call in the wit-
nesses, he might uncover almost any-
thing. It was a can of worms and they
didn’t know what might happen if Pat-
man were given a chance to conduct
the investigation he wanted.

Their fear was the disclosure of the
fact that the $3200 in new consecutive
numbered bills found at the Watergate
did 'in fact come through a Florida
bank account, could be traced back to
a Minnesota donor that had been laun-
dered in some. kind of an operation
down in Mexieo. :

Proceeding on to'the Senate Select
committee, we do have testimony from
some. of the tapes-furnished to us by
the White House that at various times
in the proceedings the President coun-
seled his aides to, if they did appear,
to stonewall it, to say nothing, to. say
they could not recall, to take the Fifth
Amendment, to do anything; but not
let the plan come out.

* % %

This, I submit, is a specific example
of an effort to obstruct-and interfer
with the lawful function of that Com-
mittee, ' :

And, thirdly, T refer to our own
Committee, the House Committee on
the Judiciary. In connection with the
cover-up plan, which I submit is still
going on, the President has openly and
notoriously and knowingly persisted in
defying this Committee in its lawful
subpoenas and hag failed and refuseq
to turn over the documents that e
have requested.

. I respectfully submit that we should
include within subparagraph 4 con-
gressional committees. . . .

Wiggins. Mr. Chairman, I do not op-
pose the_motion of the gentleman from
California to include the language.
Tl?e problem is will the prosecutors in
this case be able to brove the charge.

Let me review my reqqllection of

the evidence with respect to whether
the President interferred with g con-
gressional committee. First in the
context of the Patman hearings,
bearing in mind, ladies and gentle-
men, that there was no Patman hear-
Ing. What we had was an intention
on the part of the chairman, Mr.
Wright Patman, to do something,
Wwhich he announced publicly, but
the members of hig committee, in-
cluding siX‘Democrats, would not go
along with him. He was thwarted,
not by the President, but by the
members of Congress, who were on
his Committee, and that hearing,
that congressional activity never got
off the ground. .

I am not willing to attribute to the
20 members who voted against the
chairman of the Banking and Cur-
rency Committee any corrupt mo-
tives and do not regard them as co-
conspirators in this case. , -

) . L * *

Moving next to the Senate select
committee, the only interference of
the’ President with the conduct of
the Senate select committee was for
a period of time a consideration of
the invocation of- executive privi-
lege with respect to this aides testi-
fying before that committee. As we
all knoew, shortly thereafter, that pol-
icy, which was characterized as
stonewalling it, that is the invoca-
tion of executive privillege, that pol-
icy was abandoned by the President,
and the policy thereafter that was
that al’ of his aides would go before
the Senate select committee and tes-
tify freely, without claiming privi- )
lege and, of course, we know that is,
in fact, what occurred.

The legal question, the legal ques- .
tion on the basis of those facts is -
whether or not we are going to pun-
ish the President in the context of
impeachment for considering the in- °
vocation of executive privilege. Now,
if so, future Presidents are in jeop-
ardy, because the executive privilege )

v conecept is still alive and well in )
American jurisprudence.
s * *

Finally, with respect to interfer-
ence with this committee, I think
that probably we will debate that

" more extensively in the context of a

separate article, and so I will not ad-
dress myself to it now. But, in-es-
sence, I say to my friend we are still
talking about punishing the claim by
the President of a right to withhold
evidence by reason of his assertion
of either executive privilege or a
claim of non-relevancy, and I do' not
understand that our system of gov-
ernment prohibits the punishment of

a good faith claim on a narrow and
-otherwise confused legal issue, and

$0 in conclusion, I will say to my

friend, I don’t oppose your amend-
ment at all. I just simply indicate
that the facts to date do not support

it. g

o % *7 } -

Danielson. . . . I do not disagree
with my colleague’s argument. I want
to make eminently clear and I thought :
I had that the vote of the Members
not to hold the committee meeting was
certainly not corrupt. They were—the
background to which I have alluded
was not brought to their attention and
I make no assertion and no implication
that there was any corrupt voting.

On the other portion I agree that
whether or not this article can be
proved is a matter of proof and that
would have to be resolved, of course,
at the appropriate time, in the trial in
the Senate. But we are bringing here
on impeachment—all we are doing is

See TRANSCRIPTS, Al5, Col. 1
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bringing an accusation. I think there is
sufficient evidence to warrant that the
matter be tried and, therefore, I urge
the adoption of my amendment. ...

MeClory. . . . I intend to support
this amendment. While I do not favor
the entire article, it seems to me that
nevertheless, in perfecting this article
we should include the words “and con-
gressional committees” as suggested
by the gentleman from California, Mr.
Danielson, because in my opinion, the
defiance of this committee by the Pres-
ident in refusing to provide inforrna-
tion to this committee is a serious situ-
ation and one which in my opinion,
suggests valid grounds for an article of
impeachment.

I propose at a later time to offer a
separate article on this ground and I
would like to call attention to the fact
. that following the President’s refusal
to respond favorably to our subpoenas,
we notified the President on May 30th
that this would be regarded as an im-
peachable offense if he did not comply
- with our subpoenas. _

Now, I do not agree with the inter-
pretation of evecutive privilege as sug-
gested by the gentleman from Califor-
nia, Mr. Wiggins. I think that the doc-
trine of executive privilege must yield
when the Office of the President is be-
ing.investigated. Otherwise the Presi-
dent is in the position where he can
dictate what he wants to provide this
Committee with and what he does not
want to provide the Committee with. It
seems to me that in order for us to
carry out a valid and full and fair in-
vestigation we need all of the informa-
tion which we have required and
which we deem necessary. And our

position has been definitely strength- -

ened by the recent opinion of the Su-
preme Court which has knocked down
this doctrine, that so-called doctrine of
the absolute executive privilege and in
offering a motion yesterday that we
defer our proceedings for the purpose
of giving the President an opportunity

to provide the additional tapes that we .

have requested, it seems to me that an
opportunity again was offered for him
to provide the kind of cooperation
which it seems to me he should have
been providing throughout these pro-
ceedings. And so I think it is perfectly
valid for us to put in this article the
inclusion of the words ‘“congressional
committee” because in addition to his
interference and misuse perhaps of
other agencies of government, his defi-
ance of this committee is, in my opin-
ion, a most serious matter and is enti-
tled to be presented to the House of
Representatives together with this pro-

posed article as well as a later article

which I propose to introduce. . ..
Railsback. ... I am opposed to the

article by the gentleman, Mr.. Daniel-

son, from California. Anybody that had

any knowledge, I believe, of the possi--

ble motivations at that particular time
of the Patman committeee, I think
would have=—who was on 'the receiving
end of a possible investigation to be
conducted by Wright Patman, probably
would have had good reason to try to
avoid what they believed very easily

could have been a political fishing ex- .

pedition and I think it is very signifi-
cant that the members of his own com-
mittee decided not to go along with
the chairman in. conducting that kind
of an investigation which I think many

of them believe was going to be a po-
litical fishing ‘expedition. In respect to
evecutive privilege, I agree with the
comments made by the gentleman
from California, Mr. Wiggins, and as
far as refusing to comply with our sub-
poenas, it is my own belief that that
failure should not constitute an inde-
pendent or separate either article or
item in an article of impeachment.

I think—TI think, Mr. Chairman, what
we are doing here is we are adding
something that cannot be proved and
tlllat would certainly weaken the Arti-
clel. ...

Fish. . . . I thank the gentleman . . .
and I would just like to associate my-
self with his remarks. I think in consi-
dering the language in an article of im-
peachment we must’ always bear in
mind that it must rise to the gravity of
a crime against the constitutional Sys-
tem and I agree with you that this pro-
posed additional language simply does
not meet that test, .

At this point the amendment was
adopted by a 24-to-14 roll-call vote,
and the committee began debate on
another emendment.

Railsback. This language replaces
the following language: .
“Subsequent, thereto, Richard M.
leon, using the powers of his high of-
fice, made it his policy, and in further-
ance of such policy did act directly
and personally and through his close

_subordinates and agents, to delay, im-

pede, and obstruct the investigation of
such illegal entry; to cover up, conceal
and protect those responsible; and to
conceal the existence and scope of
other unlawful covert activities.”

Mr. Chairman and members of the
committee, I have a great deal of diffi-
culty ‘believing that Richard M.
Nixon, at a particular point in time,
contrived any kind of a policy, or at
least any kind of a policy that would
continue to follow through, and I think
the word “policy” gives the impression
of an affirmative, orchestrated, decla-

" rative decision that occurred at a

given point in time,

I thought that some of Mr. Wiggins’
objections yesterday were very well
made. I think what the record reflects,

however, is a course of conduct or, in

the alternative, a plan of action over
many months which-was responsive to

and developed as a consequence of

events that occurred, and that is the
reason for my amendment.

It seems to me that we are going to
be asked to prove the charges that we
mdake and it seems to me that we
would have a great deal of difficulty
proving that the President had any
kind of a policy that we could pinpoint
as of June 23 or July 6 or Aug. 29, but
rather, that many of the things that he
did were in response to certain events
that occurred. . ..

Thornton. . . . I would like to say

that I think the language suggested by

the gentleman is superior to the lan-
guage which we have had before us,

- and I am in full support of this amend-

menti ...

Mr. Brooks . . . I think that this
language is perfectly adeqate to explain
the factual situation atThat time. I think
that it eliminates some difficulties in the
minds of some Republicans about pol-
icy. I think the course of conduct or
plan is quite adequate to indicate the
fact situation and I would commend
Mr. Seiberling for his genius in origi-
nally working on some of this lan-
guage, and Mr. Railshack in imple-

‘ menﬁng it, putting it together, and I

would hope that we could adopt it
without tremendous delay. . . .

Sarbanes. Mr. Chairman, any lawyer
worth his salt ought to recognize an
improvement when it comes along. I
know the concern that Mr. Railsback
has had with this language and I know
how he has worked on this problem. I
think that the language that he has
proposed here this afternoon is a very
constructive suggestion. I commend
him for- the skill that he has shown in
developing this language. o

I would hope that the committee
wuld adopt the proposed amendment.

Dennis. . . . What is your view of the
difference between “plan,” as you pro-
pose, and “policy,” as contained in Mr.
Sarbanes’ substitute?

Railsback. Well, if the gentleman
will yield —  *

Dennis. I yield.

Railshack. Let me say that I have
some difficulty myself with the word
“plan” and at one time it .was sug-
gested that the language read “course
of conduet and plan,” and I am not
sure that I can answer that there is
that mueh difference between the
word “plan” and “policy” except there

-seems to be a feeling on the part of

the counsel that I dealt with in-draft-

- ing that “policy” seems to give an im-

pression — more of an impression of
an affirmative, orchestrated, and decla-
rative decision. .

I will tell you, the reason why I took
out the word “and” is because I per-
sonally favored the words ‘“course of
conduct” which I think more aptly fits
the situation. ]

Dennis. Well, if the gentleman will
vield -further, does the gentleman
think that his change gets us further
away from the conspiracy theory or
nearer to it? :

Railshack. Well, I am not going to —
I really would prefer not to express
my legal opinion on that. I think that

" Dennis. I would be real interested in
. your legal opinion on that. )

Railshack. Well, I will say to the
gentleman, what the amendment does
is express my belief that there were
certain events which occurred which,
for one reason or another, the Presi-
dent did not see — did not either see -
fit to respond to or in some events re-
sponded to in what I believe to be an
improper way. .

I do not think that they were neces-
sarily orchestrated. If there ever was a
time when — if there ever was a time
when the President perhaps came
close to a policy, it would have been
that time, in my opinion, after March

21 when all the —

Dennis. Let me ask the question —

Railsback. — events were divulted to
him. ’

Dennis. — if I may.

Railsbhack. I am sorry.

- Dennis. I thank you for your answer.

I suggested when I was talking to
Mr. Sarbanes yesterday that under his
version you would have to first estab-
lish the policy before you could use
against the President the actions of
subordinates.

Do you think that would be equally
true or not under your version?

Railsback. Let me make myself very -
clear on that.

I do not buy I am putting eriminal
responcsibility to the President for acts
of his subordinates and I want to make
that very clear. I do not believe in in-



ferring anything either. I think that is

why some of us on this side believe

very strongly that there should he g

bill of particulars, or if Mr. Flowers —.
Dennis. Well, is it your idea —
Railshack. — wants to-—

Dennis. — you are taking — by your
amendment.you are talking to the pos-
sibility of attributing to the President
acts of third persons which Mr. Sar-

banes was definitely under his theory

attempting to do?

Railsback. Well, my recollection of
Mr. Sarbanes’ response when I in-
quired yesterday of him was that he
does not believe in the Madison theory
or the — - ; :

Dennis No,he — -

_Railsback. — or the Madison con-
Ce«pt. 1

Dennis. But he still was attempting
to do it by his theory of the policy.

Now, are you saying-we are taking it
out altogether?

Sarbanes. Will the
yield? '

Dennis. Wait. I would like to see
what Mr. Railshack — .

Railsback. My . thrust I ‘guess is to
get away from the language‘- of
“policy” and I think I have answered
your question as far as my own beliefs
about I am putting criminal responsi-
bility. ‘

I do not think I ‘can answer it any
more clearly. I do not believe, and im-
bute any kind of imputation of crimi-
nal responsibility, and I think that the
President should be charged with di-
rect acts or knowledge. I think there
has to be some kind of Presidential
knowledge or involvement. I just hap-
pen to think there is. . . .

Wiggins . .. I have several questions
which I will be directing to my col-
league, Mr. Railsback, about his

gentleman

amendment. I have it before me, and it
seems to say, omitting the Pparentheti-
cal expression, that Richard Nixon en-
gaged versonally in a course of con-
duct or plan designed to delay, impede
and do other acts in connection with
an obstruction of justice charge.
Now, T want to understand, does the
word desinged as used in your amend-
ment, Mr. Railsback, mean that the
President intentionally and corruptly
acted for the purpses of delaying,
impeding and so forth? Is that your
intent? !
Railshack. Will the gentleman vield?
Wiggins. Of course. )
Railsback. I think that the design
can relate to the course of conduct, or
the word plan, and I think that it

clearly means that the action that he -
“took, he took willingly.

Wiggins. And to carry on, knowing
the purpose of his acts, that is to ob-
struct, delay, interfere and impede
with the due administration of justice?

Railshack. If my friend will yield,
the answer is yes. - !

Wiggins. All right. Then that evi
dence which may be before us, which
does not suggest that the motivating
purpose f Presidential actions was to
obstruct, delay, hinder and impede and
so forth would not be covered by the
langauage of yours in this amendment,
is that so, Mr. Railsback?

Railshack. Well, let me make myself
clear on that. If you are suggesting
that the litany or the litany or the re-
cital of events that was made by Mr.
Walkie yesterday, which referred to
many acts about which we have no
knowledge of direct Presidential direc-
tion or involvement the answer aagin

-is yes. T do not, I do not think there is,

frankly, a proper to be considering
things other than that which relates to

the President. We are talking about
the impeachment of the President of
the United States. Wea re not talking
about eriminal indictment returned,
unless they happen to relate to his
knowledge or to his direct involve-
ment.

Wiggins. All right, Now. I think it
would be a fair summary of the gentle-
man’s position, and if I err you are
right here to correct me, that you in-
tend by this language to put on the
mangers in the Senate, the burden of
proving that the President personally
acted to corrupt the due administra-
tion of justice by intentionally engag-
ing in a plan or design, a course of
conduct or a plan which was intention-
ally designed to obstruct justice. Now,
is that a fair statement?

Railsback, What I intend by the
amendment is to suggest that Richard
M. Nixon, if it can be shown in the
Senate, and if he can be held to ac-

. count in the Senate, that he used his

powr of his high -office, engaged per-
sonally and through his subordinates
and agents in a course of conduct or
plan designed to delay, impede and ob-
struct the invesitgation of such lawful
entry te cover up, conceal and protect
those responsible and to conceal the
existence and scope of other unlawful
and covert activities. In other words,
the words speak for themselves.

Wiggins. I understand. You mean
what you said. Well, I am running out
of time. I want to clear up the ques- .
tion, however, of the conduct of hi-
saides. In order to have this be the
President’s acts, you would require, I
am sure, that at least he had knowl-
edge of the acts of his aides, or that he
instructed them with the requisite cor-
rupt intent to obstruct justice, would
you not?



