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Following are excerpts from
the 'Supreme Court by the
final briefs filed with the
Supreme Court by the Water-
gate . special prosecutor and
President Nizow's lawyers
over. the subpoena of thte
House tapes.

President’s Brief

The special prosecutor
states an obvious and impor-
tant truth when he reminds
ug that “in- our system even
the, President is under the
law.”-A fundamental error
that permeates his brief,
however, is his failure to
recognize the extraordinary
nature of the' presidency in
oun system and that the
Framers, who fully under-
stopd thls provided an ex-
tﬂaordmary mechanism for
njaking a President subject
to the Jaw. ;

“The * President is mot
mef;ely an individual, to be

" treated in the same way as
any; other person who has
infermation thatmay be rel-
evant in a cfiminal prose-
cution. He is not, as the Spe-
cial Prosecutor erroneously

!suggests, merely «“the head
of the Executive Branch.”
Instead ... it was -an-
neunced by this court more
than a ceptury ago, and
since reiterated, that “the
President is the Executive
Department.” M1551ss1pp1 V.
Johnson . .. So much is ap-
parent from the Constitu-
tion itself.. Article II begins

with the simple but sweep-
ing= declaration: “The  exec-
utwe Power shall be vested
ing Pre51dent of the United
States”of America” ... In
addition, the Pre51dent as
thls eourt has reeogmzed 18,
more than any other ofﬁcer
of -government the repre-
sentative of all of the peo-
ple. Myers v. United States

+ Chief Justlce Taft went.
on to say that:

as the President is
elected for four years,
with -the mandate of
_the people to exercise
..Jis - executive power
,’_‘un,der the "Constitu-
,;;txoh, there . would
“Seem‘to be no reason
;'*fcm Eonstrumg that in- .
~stpument in ' such a
~avay_.as to limit and
~hamper that power
- begend the limitations
ot it, expréssed or
. falrly implied.

It was no mere happen-
qtance ‘'that all executive
power was vested in a single
person, the President. This
was 2 subject of recurring de-
bate-at the Constitutional Con-
vention. Suggestions of a
mulﬂ-member Executive were
repéatedly pressed and as re-
peatedly rejected. It was seen,
as Dr. Franklin said, as “q
point of. great importance.”

In- this respect the Execu-
tive diffets from the other two
great'braitiches of government.
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The Jegislative power is vested
by Arthle Iin “a Congress of
the [ United . States” divided
1nto~tW0* bodies and composed
now-of’ 535 members. The judi-
cial # ‘power is, by Article III,
spréad” among the nine Jus-
tices of this court and the hun-
dréds of judges of the inferior
courts that Congress has seen
fit: tQ -ordain and establish. But
on¢g sperson and one person
aloneiis entrusted by Aritcle
II smf,h the .awesome task of
exerclsmg the executive power
of .tle United States. “The
Preéident is the Executive De-
par&tment ” This difference, as
we’ shall develop below, has
1mpm;tant consequences. It
serygs to distinguish many of
the céses relied on by the spe-
c1al.,prosecutor, involving as
they-do individual members of
the.; Ieglsla’uve and judicial
brané,hes Specifically, the par-
tlcufar posmon the President
occu;mes in our constitutional
scheme means that the courts
canmot issue compulsory pro-
cess to compel him to exercise
powers entrusted to him in a
certam way, that, so long as
he is ‘President, he is not sub-
ject 1:0 cr1m1nal process, and
that; as a logical corollary, he
mayw not, while Presdent, be
named as an unindicted co-

i consplrator

{f course .. the Fram-
ers*dld not- want a king, and
Hamilton devoted all of the
60th" Federalist to demon-
strating that the presidendy,
as‘cxeated in the Constitu-
tlon *bore no resemblance to
the monarchy from  which
the" colonists had success-
fully, rebelled. The term of
the.President is limited to
four 'vears.- The legislative
branch ‘controls the national
purge 'strings, the war
power; and the general pol-
icy, d,nfectlon of -government.
1 rés1dent is given only
a 11m1ted veto, subject to be-
-ing: 'Qverrlden over Ieg'sla-
tive acts. He is given no role’
whatever in- the process of
constitutional’ « amendment.

Fma}'ly, and ‘mest important - -

for:, vpresent purposes, the
Presldent may. be removed
from office by - conviction on
1mpeachment -and after he
hag?i left ofﬁce either
threugh explratlon of his
terfh or by conviction on im-
peaehment he'is subject to
prosecuuon for crimes that
he may’ ‘have committed.

. #%.The language of Arti-
cle?,” Section 3, Clause 4,
can’ hardly be read in any
other way than that indict-
ment -of a President can’

only follow his conviction
on impeachment. This was
certainly the understanding‘
of the delegates at Philadel-
phia, of the contemporary

-expositors of the Constitu-

tion, and of students of con-
stitutional law from 1787 un-
til today.

There is nothing ' in
United States v. Isaacs (the
Kerner case) ... that is
contrary to what we have
just said. A judge of a court

- of appeals is not the judicial '

branch. He is a part of that
branch, but the  Judiciary
can function uninterrupted
during those rare occasions
when a single judge is
forced to stand trial on a
criminal charge. The presi-

- .dency cannot funciton if the

President is preoccupied
with the defense of a crimi-
nal case, and the thought of
a President exercising his
great powers from a jail cell

- boggles the mind. -

The President, as we have
noted, is the Executive De-
partment. If he could be en-
joined, restrained, indicted,
arrested, or ordered by
Jjudges, grand juries, or mar-
shals, these * individuals
would have the power to
control the . executive
branch. This would nullify
the separation of powers
and the co-equality of the
Executive.

The conclusion  that the
President is not subject to-
indictment while in office is
consistent also with a
proper ordering of Zovern-
ment., When this principal
national leader, elected by
all of the people, is to be're-'
moved, it is proper that the

. removal be' consider=d and

accomplished only by a body
that, like the President, is
pohtlcally representa,tlve of
the whole nation. Impeach-

 ment is a process designed
- to deal with the problem of-

criminal eonduct’ - by the
President .and. yet. still. pre-. .
serve the majoritarian char-
acter of the Republic. Crimi-
nal indictments or judicial
orders cannot provide the
tools to remove or -limit ‘a-
whole branch of govern-
ment, and were-not contem-
plated by the Founders for.
such a purpose Only the
1epresents the people who
elected the President,” the
legislative branch, can take
actions that will in any way
remove or tend to remove a
President from office. This
is the function of Congress,
not of a graud jury.



“It follows. a fortiori. from .

the non-indictability of an
incumbent President that he
cannot be named as an unin-
dicted ;co~cospiratg,r! and
that: the action of = the
grand jury in this casé must
be ordered expunged. The
ability of a President to
function is severely crippled
if a grand jury, an official
part_of the judicial branch,
can make a finding that a
President has been party to
a criminal conspiracy and
make this in a form that
does not allow that finding
to be reviewed or contested
and disproved. To allow this
would be a mockey. .of due
process and would deny ‘to
Presidents of the United
States even those minimal
protections that the . Consti-
tution extends to prison in-
mates subject “to discipli-
nary proceedings... -

If the grand jury had be-
fore it evidence, competent
of otherwise . .. that led it
to think that the President
had been party toia crime,

its only permissible course

of action was to transmit
that evidenca to the House
Judiciary Committee, rather
than to make a gratuitous,
defamatory, and legally im-
permissible accusation
against the President. ,
Presumably the special
prosecutor . advised the
grand jury to make this
finding, and did so”with the
thought that it  would
strengthen -his hand in liti
gation such as the present
case . .. If the .President
could be considered a co-con-
spirator, then all of his state-
ments would arguably come
within the exception to the
hearsay rule -and would
meet -the requirement of

Rule 17 (¢) that subpoenaed .

matérial must be eviden-
tiary in nature. In addition,
.this impermissible finding is
relied on by_the special
prosecutor for his argument
. . .that executive privilege

-vanishes if there is a prima

facie showing of criminality
Bue even if the grand jury
were empowered to .make
this finding—and as a mat-

ter of law it: cannot—we
have already shown that an

allegation of criminal- activ-
ity does not overcome the
assertion of  presidential
arvilepe L
grand jury finding, based as
t is only on a showing of

probable - caiise, * falls. far

short™cf' ‘the. prima. facie
showing of ; eriminality that
is required. to ‘defeat even
the usual evidentiary privi-
leges . . .

v The special prosecutor

makes - the . surprising sug- -

gestion that the President
-enjoys no privileges or im-
munities.’ ‘
One might infer quite
plausibly from the specific

grant of official privileges \
to Congress that no other !

“o-and.that- a..
. »when

- ‘He interest requires. The ar- :

constitutional  immunity
from normal legal obliga-
tions was  intended for
government ‘officials or
papers. (S.P. Br. 77).

But it is quite clear that the
privileges given to’ individ-
ual members of the legisla-
tive branch by Article T,
Section 6, were given them
for a specific and well-un-
derstood purpose. This was
to ‘protect -the legislators
“against possible prosecu-
tion by an unfriendly execu-
tive and conviction by a hos-
tile  judiciary ... ” United
States v. Johnson. It was
f‘designed to assure a’ co-
equal branch of government
wide freedom of speech, de-
bate, and ‘deliberation with-
out intimidation or threats
from the Executive Branch.”

. Gravel v. United States.'

The. Executive needed no
protection  from himself. As
chief of  state," chief execu-
tive, comman d é r-in-chief,
and chief prasecutor, he had

. o need to fear intimidation

by a hostil> executive or

" brosecution by an un-

friendly exécutive. T~ addi
tion, he “was protected fur:
ther by the elaborate proce-
dure’ for impeachment, and
by his immunity from’ erimi-
nal process: until he had
been convicted on impeach
ment. Thus .the Constitution
Ssays, nothing about immuni-
ties of the' Exeuctive compa-
rable to what it says about
members of the. legislative
branch 'because to' have
done so would have heen to
guard against an evil that
could‘ne‘ve‘r.;come to pass.
Even members of the ex-.
ecutive branch do Have to
fear damage actions brought
by vrivate citizens, and. this
court has not been slow to :
read into the Coustitution
an imolied in:munity to pro-
tect, the Executive in . thig
situation. The leading: case.
in Svalding v. Vilas -.. fre.
quently relied on in this
- Court and always: with ap-
‘proval.... i 2
The special prosecutor
would ‘have ‘the court be-
lieve that ‘the - discretion

about. production of  docu-
ments, which it ‘has -always
been. recognized that: Presi-
‘dents have, shrinks :to a:

..mere. ministerial . duty’ to -

produce-what is demanded:
ever' a'rourt disagrees’
“with.the Chief Executivels¥
assessment of what the pib-

gument) seems’ little more”
than "a iplay. on words, in-:
tended/to .avoid . the deci:
sions, fromMarbury on, that"

©'the courts may compel ‘min-'

isterial! acts bul that they

-~ cannot interfere with disere-

tionary decisions'of high'ex-
ecutive officers. ™

' Nothing could be clearer
than that the decision 1o dis-
cclose or to withhold _ghe .

most intimate conversations

of the President with" his
chief adyisers involvés 'the
gravest and most fai-reach-.
ing wvossible- considerations -
of public nolicy: Who can

* say 'what the long term, or

even short term, public ef-
fects of the President’s deci-.
sion to .make public tran-
seripts of tapes of his con-
versations abcut Watergate

will be? It was a difficult

and monumental decision,

and no man living can pre-
dict with assurance how ulti:
-mately the history of this
country, and indéed of the
world, may be influenced by
it. It was-a discretionary de-
' cision in the most important
sense, and it is nonsense 'to
call such a
“ministerial” merely  be-
cause the final action of dis-
closure can he accomplished
by a messenger.

- A presidential dacision to
‘release the confidential tapes
or written memoranda of his
meetings with his advisers
involves the same basic dis-

cretion as his initial deci- -
sion to make such records, -
Surelv neither the courts -

not Congress could require
Presidents to make such ree-
ordings on the ground that
‘they would then be avail-
~able should there be charges’
of misconduct against aides
-to some future President,
‘This case  must 'be viewed

. in the -light that the Presi- .

dent is the exXxecutive

branch, co-equal to the

_ multi-membered. -legislative-

vand .judicial  braneches. Tf

that co-equality is to be: pre-

served, the President cannot .

be subject to the vagaries of
a grand jury nor deprived of
his power to control disclo-
sure of his most ‘confidential,
communications. If he mis:
uses " h's ‘great ' vowers, he'
must be: proeseded against’

by the remedy that the Con?’

stitution has provided.

The special-prosecutor’
would . have the court believe
tht the discretion. about pro-

-duction of documents; which;’
it “has- always been recog.
‘nized that Presidents have,

shrinks to ‘a mere ministe..

 rial duty to produe’ what Is.
-demanded whehever'a' court .

disagrees with the ‘Chief Fx-
ecutive’s assessment of what

- the, interest requires. The

argument seems little more

than . a. play on words, in- "’

tended . to . avoid the deci-

sions, from Marbury on, that

the cqurts may compel min- -

isterial acts but that they

. cannot interfere with  dis-
cretionary decisions of high -

~executive offers,

' Nothing eould be clearer
than that the decision to
.disclose or to withold the
‘most intimate conversations
‘of the President’ with his
chiet advisers involves the

_gravest and most farreach-

ing: possiblec onsiderations

of public policy. Who can

say what the long term, or
even short term, public ef-

- fects of the President’s deci-

sion to make public tran-
scripts of tapes of his con-
versations about. Watergate
will be? It'was a difficult
and monumental decision,
‘and no man living can pre-
dict with assurance how ul-

timately the history of this -

country, and -indeed of the

‘world, may be influenced hy -

it. Ie was a discretionary de-
" cision in the most important
sense; and it is nonsense to
call'such a disclosure “mini-
sterial” merely because the
final action of disclosure
can be accomplished by a
messenger. :

disclosure

A presidential decision to
release  the - confidential
tapes or written memoranda
of his meetings with his ad-
visers involves the same
- basic discretion as his initial
decision to make such re-
cords. Surely neither the
courts nor Congress could
require ‘Presidents to make
such recordings on the
ground that they would then
be available should there be
charges of misconduct  a-
, gainst aides to some future
President. :

This case must be viewed
in the light.that the Presi-
+ dent is the executive branch,
co-equal to the multi-mem-
bered legislative and judi- -
_cial branches. If that co-
equality is to be preserved,
the President cannot be sub-
‘ject to the vagaries of . a
grand jury nor deprived ‘of
his power to control disclos-
ure of his most confidential
communications. It he mis-
uses his great powers, he
must be proceeded .against
by the remedy that the Con-
stitution has provided.

. Special Prosecutor’s Brief

Counsel for the President
bases his argument- against
‘the constitutionality of the

.grand jury’s action here.on
the premise that an incum-
*bent President cannot be in- -
dicted'. . .. We believe .we
. :have just shown that ' the
- Court’s consideration of the .,
issue actually ‘before the
- Court—whether a President
can be named as an uUnin-
dicted  co-conspirator—does
not require consideration’ of
the assertion by counsel for
the President that it cannot
be “seriously disputed’ that
“a President may not be in-
dicted while he is an incum-
bent” . ... Nevertheless, we
i cannot allow the assertion
“to  stand uncontroverted.
. Thus; we qutline the reasons .
why the President’s major
. bremise may be unsound,
even though the court need
not decide the issue in order
to reject the contention that
“.the district court erred in
refusing to expurge the

grand jury’s finding.
Resort to constitutional
: int‘erpretation,‘ history, and
policy does not provide a°
definitive answer to the
-question -of whether a sit.
. ting President enjoys: abso-
Tute immunity from the or-
.dinary processes of - the
. criminal law. What we be--
ieve is clear is that nothing
in the text of the - Consti-
- tution or its, history—includ-
ing close scrutiny of _the
background of relevant con-
- stitutional provisions and of
the intent of the Framers—
imposes any bar ‘to indict-
ment of an incumbent Presi-
“dent. Primary support for
Such a prohibition must be
found, if at all, in considera-
tions of constitutional and
public policy including com-
peting factors such as the
nature and role of the presi-
dency in our constitutional
system, the importance of
the administration of crimi-
nal justice, and the princi-
ple that under our sysiem
Do person, no matter what
his station, is above the law.
' Whether these factors com-
pel‘a conclusion that as a
matter of constitutional in-



terpretation a sitting Pl;esi-
dent cannot be indicte;d for
violations of federal “crimi-
nal laws is an issue about
which, at best, there is pres- -
ently considerable doubt.

The: President rests his
texual argument primarily
on Article I, Section 3,
clausé", of the Constitution,
which = provides - that “the
Party  convicted . after ' im-
peachment shell mneverthe-
less be liable and subject -
to Indictment, Trial,-Judg-
ment must’ follow impeach-
ment by the House and con-
viction and removal by the
Senate. A contemporary stu-
dent of the subject of im-
peachment suggests, on the
basis of his study of the rel-
evant materials, that. the
purpose of the “nevertheless”
clause ‘was only to preclude
the expelled civil officer from
avoiding late criminal prose-
cution “double jeopardy.” ...

Significantly, the clause

in question - applies, to all-

civil officers who' are sub-
ject to impeachment, and
not solely to the President.
Yet, from the earliest days
of the Republie, civil offi-

cers liable to impeachment
have been dealt with in the
criminal gourts without first
being impeached, convicted,
and removed.. Recently, as
this court ‘s well aware, a
panel of the Seventh Circuit
composed of three distin-
guished senior  circuit
judges specially designated
to .review the appeal ”of
United States Circuit Judge
Otto Kerner; rejected  the
textual argument relied on
by counsel for the President
and observed .that “[tlhe
purpose of the phrase may

be.to assure that -after im- -

peachment a, trial on.crimi-
nal charges is not foreclosed
by ‘the principle/ of double
jeopardy, or it may be to
differentiate’ the provisions
of the Constitution from the
English practice of impeach-
ment.” United 'States v. Is-
aacs and Kerner. ..\ In ac-
cordance with - the "plain

thrust of the language of -

this clause; the  court ex-
pressly refused “to:construe
it to imply that a sitting fed-

eral judge, who is liable to’
impeachment - under _the
same clause that is applica-:

ble to the.President, may
not be indicted and tried
prior to removal from office.
In language equally applica-
ble to a federal judge ‘or a
President, the court wrote:

We conclude that.what-
ever immunities or privi--

liges the Constitution:con-
fers for the purpose of
assuring independence of
the - co-equal . branches . of
government they don. not
exempt - the members . of

those “branches “from the |

operation of - the ~ordinary
criminal laws.” * Criminal
conduct is not part of ‘the
necessary - functions _per-
formed by public officials.
Punishment " for - that con-
duct will not; interfere with

the legitimate operations of
a branch: of government. .

Historically, ' the impeach-
ment process has proven to
be cumbersome and fraught
. with political overtones.

The panel made no effort
to distinguish the President
from the sweep and force of
this statement.

“The President also refers to
the views expressed by the
Framers as evidencing at
least: a clear intent to immu-
fiize.the President from crimi-
‘nal prosecution. While there
‘are some statements cited in
the President’s brief indicat-
ing that criminal indictment
was expected to follow im-
peachment, these few state-
ments cannot support the
conclusion  that the Framers
untambiguously intended to
immunize an  incumbent
President from  criminal

prosecution, They were made -

by the delegates to the Con-
vention while discussing ‘the
issues of executive power,
checks ‘on presidential per-
rogatives, ahd the relation-
ship between the impeach-
ment remedy and the Presi-
dent’s independence. The pre-
cise isue of Presidential im-
munity was not confronted
by those who wrote and de-
bated the Constitution.

The President relies heav-
ily on Gouverneur Morris’
opinion articulated at the
federal Convention: :

A conclusive reason for
making the Senate instead

. of the Supreme Court the
| Judge of impeachment,
I was that the latter was to
try the President after the
| trial of the impeachment...

All this view confem-

| plates is that a President
/ may’' commit an actw hich
constitutes both an impeach-
able offense and an indictable
crime, and it would be anom-
alous for the same people
who try his impeachment to
- participate later in the ad-
judication of his guilt or in-
' nocence in a different pro-
. ceeding but involving the
" same basic activity. The
Statement does not imply
that = Morris considered it
mandatory that impeach-
ment  precede indictment.
Moreover, there was some
concern about the possible
Ppartiality of judges who had
‘been appointed by tne Presi-
dent .. .. One commentator
has suggested that this was
the prime reason for having
the Senate rather than this

Court serve as the tribunal

for an impeachment trial.
‘We do not claim that any
of 'the actual debates pro-
vide any definitive insight
into the Framers’ intention
on:the question of the Presi-
dent’s amenability to crimi-
nal indictment. While coun-
sel for the President states
that “There is literally noth-

ing.in all of the records of -

the Convention -to suggest
that any delegate had any
contrary view” ... the simple
fact is that the Framers
never confronted the issue
at all.

It is significant in this

.context that wunlike con-

gressmen, who \ere af-
forded an explicit, limited
immunity in the Constitu-
tion with respect to their
legislative duties . . . the
President was provided
none. And...the separation
of powers doctrine does not

result in an absolute. im-
munity. o

The President oifers the
additional argument that
“[slince the President’s pow-

tion -the: United- States, as
sovereign, asserts in cases
under ' his defined jurisdic-
tion.- Indeed ... the Presi-
:.dent personally agreed here
to the Attorney General’s
,.,promu%gation of regulations
@ giving the special prose-
cutor “full authority for in-
vestigg;gipg and prosecuting
. . allegations involving "
“the President,” (b) specify-
ing that “the Attorney Gen-
‘eral’ will not countermand
‘or interfere with tlie special
brosecutor’s decisions or ac-
tions,”’and (c) pledging that
“‘the President will not exer-

- cise his constitutional pow-

ers to affect the discharge
of the special prosecutor,”
or to “limit the independ-
ence: that he is herchy
given” or to limit “the juris-
diction of the special prose-
cutor’’iunless the consensus
of eight legislative leaders
approves the President’s
“proposed action.” . . . Evi-
dently, therefore, neither
the President nor the Attor-
ney: General considered
- Prosecution of a President
I?y.,an JAndependent Special -
prosecutor constitutionally
inconceivable. It js hardly
1n¢y1tab1e, therefore, that
future Presidenis must be
left with " personal control
over the decision whether
ZI;eyfotr;_ their friends  ang
Sociates—sg i
o4 hould be prose-
Counsel for' the Presiden
Suggests that the Presfgiﬁit‘
may have a unique immy.
nity . because the

. “Presidency is the on]
- branch of government thaécr.,;

is vested exclusively in.one
person by the Constitiltions
- -« Thus; it is argued: “The
functloning of the.executive
branch ultimately depends
on thg President’s personal
capacity: legal, menta] and
physical. If .the President
cannot funection freely, there
1s a critical gap in the whole
constitutional system estab-
hsl_leq by the Framers.” e
Thls“ 1S a weighty argument
and it is entitled to great re-
spect. But whether it is con- -
clusive is uncertain anq
peed_ not be decided here. It
is fair to note, however, that
our - constitutional system
has” shown' itself to be re. |
markalgly " resilient.  OQur |
country ./ has endured
th}tough ‘Mperiods -of: great
crises, including several
when our Presidents have
been personally disabled for
long periods of time. Fur-
thgrmpyq, although the exec-
utive power is constitution-
fally. vested in the ‘President:
;t cang,’iotu“escape notice thatz
In practical terms, the gov-
érnmental system that has
evolved 'since 1789 depends
for the day-to-day manage-




ment of the nation’s affairs
upon the operation of the
several Cabinet departments
and independent regulatory
agencies, = without direct
presidential guidance. In ad-
dition, the. Twenty-fifth
. /Amendment to the Constitu-
/ tion now, expressly provides
for interim leadership when-
ever a President is tempo-
rarily disabled or incapable
of discharging the responsi-
bilities of his office. And it
is by no means inevitable, in
any event, that the lodging

" of an indictment.against an.

incumbent President would
“cripple an entire branch of
the national government
and hence the "whole- sys-
tem”. .. -

Finally, there are very se-
rious implications to . the
President’s position that he
has absolute immunity from
criminal indictment and to
his’ insistence that under
“our system of government

only the House of Repre-:

sentatives may determine
that evidence of sufficient

quantity and quality exisis.

to try the President”. . . It is

conceded that while the

king ‘can ‘do no wrong, a
President, in the eyes of the
law, is not impeccable. Bul
while. there is currently a
" great debate about whether
“impeachable offenses” un-
der the Constitution include
~nno-criminal abuses” of offi-
cial power, it appears that

not evéry crime would jus-

tify impeachmgnt. As both
the House Judieciary Com
mitiee staff and the attor-
neys for the President seem
to agree, there must be
some-nexus between the im-
peachable misconduet and
the office held. As one early
commentator explained
. about' ‘the phrase “high
Crimes and Misdemeanors”:
They can only have ref-

erence to public character. -
and official duty. * * * In -

general - those offences
which may be committed
equally by a private per-
son as a public officer are
not the subjects of  im-
peachment. Murder, burg-
larly, robbery and indeed
all offences not immedi-
ately connected with: of-
fice, except the: two ex-
pressly mentioned [trea-
son..and bribery], are left
to the -ordinary course of
judicial proceeding * * * |

.I'n' his submission to the
House Judiciary Committee,

counsel for the President
therefore argued that he is

. impeachable only for “great

crimes against the state.”
« . « If counsel for the Pres-
ident is correct that a Pres-
ident is amenable to jm-

_beachment only for certain
‘grave public offerises and

that “he ‘is absoldtely im-
mune from, ¢riminal pros-
ecution,- then -indeed the
Constutution  has lef t a
lacuna - of potentially - seri-
ous dimensions. .

Because of this purported

gap and because of the vir-
tually universal. application
of statutes of limitations, a
President who shared com-
plicity in such “private”
crimes as burglary or as-
sault might well 'be beyond
the reach of the law, partak-

ing at least in part of the
royal.immunities associated

with a king. Perhaps this is
the design of the Constitu-
tion,.or. a regrettable corol-
lary of i;t, but we urge cau-
tion before such a proposi-
tion is accepted ‘as inevi-

table. . ‘



