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Efforts to Link Ehrhehman
To Ellsberg Cover-Up Dropped

By Timothy S. Robinson

Washington Post Staff Writer
The Watergate special pros-
ecutor’s office said yesterday
it will cease trying to .prove
that former top White House
aide«John D. Ehrlichman was
guilty of a conspiring to cover
up the Ellsberg break-in: _
 The decision; announced
two days before'Ehrlichman’s
trial begins and apparently. ar-
rived at bhecause of a variety
of factors, could cause serious
legal problems*%g ‘the prose-
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eutor’s oiflce,‘Se'velal knowl-
edgeable lawyers said., These
sources predicted Ehrlich-

man’s lawyers would fight the
move.

The move by the prosecutor
does not actually reduce the
censpiracy  charge  against
i Ehrlichman, nor does»«1t lessen
‘the possﬂale penalty -if' ‘the for-
mer aideis convicted. It was
seen, by Jegal observers as pre-

trial. stpategy —a prosecutlon‘

lmove 0 - ‘narrow the allega-
| tions’ of ¢ the conspiracy charge
to - faelhtate broceeding with
the trial without any further
delay.

| The change in the govern-
:ment’s case against Ehrlich-
|man was  contained in the
| Prosecutor’s.response to a sub-
poena issued by Ehrlichman’s
attorneys for notes Ehrlich-
man took of 10 Wh1tex House
conversations he had with
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President Nixon and that he
says are essential for his de-
fense.

“Although we believe there
is sufficient direct evidence to
prove the concealment pur-:

pose beyond a reasonable;

doubt . . . in the interests of
judicial economy and fairness
to the defendant, the govern-
ment is electing not to ad-
vance at trial the conspirato-
rial concealmient theory,” the
prosecution legal brief brief
said. ;
The indictment against Ehrl-
ifchman and three others
charges them with- conspiring
to violate the civil rights of
Dr. Lewis Fielding, who was
Pentagon Papers codefendant
Daniel Tllsberg s psychiatrist,
by breaking “into his Beverly| |
Hills, Calif., office and also|
that “they would thereafter
conceal suchiactivities.”
Ehrlichman’s subpoena
mainly asks for his notes of

" conversations with the Presi-
dent during the” alleged con-
cealment phase. Ehrlichman’s
attorneys have said Ehrl%h-
man undertook to hide
national security reasons and,
at the order of the J‘?’residentél
the break-in and other activi-
ties of  the White House
plumbers unit.

If the prosecutors remove
the cover-up allegations, the
subpoenas probably would be-
come moot and delay would be
avoided.

In effect, the prosecutor
wants to change the wording
of the ;Lndlctment to take: one
element out of the conspiracy
charges Several legal observ-
ers said that might necessitate
brlngmg a new indictment al-
together if the prosecutor can-]
not cfet Ehrlichman’s attor-
neys 10 ‘agree to the change.

Ehrlichman’s attorneys: are
prohibited by court order|
from dlscussmg the case, Per-'
sons familiar with the Ehrhch-_
man defense in particular and’
conspiracy cases in general
said that “it would be un;lkely
that any lawyer would waive
his client’s constltutlonalf ght’
to havmg a charge drawn?by a;
grand'jury” once a case has|
progréssed as far as this one. | |

“All the good motives in the
world -do not negative the in-
tent to deprive Dr. Fielding of
his Fourth

They said the isstie of aned-
edlyz hiding the burglary is
“egsentially collateral to the
far more serious question of
the unlawful entry into.
Fielding’s office.: .

“Furthermore, 1t appears
that to pursue this phase of

the conspiracy might nécessi-,
tate time®onsiming litjgation
on the eve ofitrial concerning
the production of presump-
tively privileged documents.”
The White House has turned
over the subpoenaed notes to
U.S. District Judge Gerhard A.
Gesell for his determination
whether they are relevant to
Ebrlichman’s defense wunder
an untried arrangement as to
who will have the final word
over their being used at trial.
The President has maintained
that he will make that final
determination; Gesell has said
ithat the court must fnake that
Kdeclsmn
i By removing the coneeal-
ment aspect of the charge, the
,prosecutors also might thwart
‘the latest effort of Ehrlich-
man’s attorneys to make na-
tional secunty an issue in the
trial.
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Prosecutors said in their le-|
gal brief that they still would'
present much of the same evi-
dence against Ehrlichman al-
though they have changed
their approach to the case.

Instead of showing that his

' alleged attempts to hide the

‘break-in was a part of the con-
spu'acy, however, they said
they would attempt \te prove
|that his later actions would
show his ‘“conciousness of

fices.

Since they are not pressing
forward on the concealment
aspect, the case would be nar-
rowed down to the break-in
planning of which the prosecu-
tors claim Ehrhchman was a
part.

The new approach by the
special prosecutor’s office is
the latest in a series of com-

maneuver for their best trial
position. The central issue in
most of these moves has been
the production of documents
held by the White House, an
issue ' that already has
prompted court hearings that
could have ended with the!
President being held in con-
ttempt of court but that re-
‘sulted in an unsteady truce.

Ehrlichman’s attorneys are|

guilt” over the original con-|
spiracy to break into the of-|

plex pretrial legal moves as|
the various sides in the case|
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expected to oppose the prose-
.cution move for several rea-
sons, among them:

® The remaining.
naed White House documents
deal almost completely with
the concealment phase. Tak-
ing away that phase of the
charges substantially
the defense arguments on the
issue of White House produc-
tion of documents.

®'In virtually all criminal
cases, it is to the advantage

‘of the prosecution to narrowly

" define ‘tife ' charge' agamst a

defendant,

Several prosecution and de-
fense attorneys familiar' with
Watergate cases and other
prosecutions said yesterday
that the change of strategy by
prosecutors this close to a
trial date was unusual.

One, who asked not to be
Identlfled because of his close-
ness to the investigations, said
that the backing off of one el-
ement of the charge left the
special  prosecutor’s office
open -to criticism that they
“overcharged” Ehrlichman in
the first place.

“His defense lawyers are go-
ing to scream that the prose-
cutors tl}rew in everything but

subpoe-|

|
|

limits

‘the Kkitchen Sink to make the
case look stronger ” the same
|attorney said. Ehrlichman also |
'is charged with four counts of!
lymtT to US mvestlgators
probing the Ellsberg break-in. |
Judge Gesell, to whom the’
Ellsherg case is assigned, has
not scheduled any hearings on
the subpoena. There were in-
dications that he may proceed
with jury selection on' Wed-
nesday and sequester - the
panel before holding such a
hearing in an effort to.1
pretrial publicity, *




