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WASHINGTON, June 23 —
The constitutional defense be-
ing erected by President Nixon
against demands that he pro-
duce additional evidence for.the
Watergate and impeachment
proceedings are viewed by a
number of experts interviewed
over the last week as a flimsy]
argument- -standing on shaky
factual ground.

In a letter to the chairman
of the House Judiciary Commit-
tee, Peter W. Rodine Jr., Mr.
Nixon said he was basing his
refusal to obey the committee’s
subjoenas for evidence on the
constitutional doctrine of sepa-
ration of powers.

“I'am determined,” the Presi-
dent told the New Jersey Demo-
crat, “to do nothing which, by
the precedents it set, would
render the executive branch
henceforth. and forevermore -
subservient to the legislative
branch and would thereby de-,
stroy the constitutional bal-i
ance.” i

The White House made a!
similar argument with regard,
to the power of the Presidency
in relation to the judiciary as
part of a brief presented to the
Supreme Court yesterday.

But counstitutional experts in

' the academic community and
members of Congress concérned
with constitutional matters,
when asked for comment .on
the President’s letter to the!
Judiciary Committee, flatly re-)
jected Mr. Nixon’s argument.

Disagree on Facts

Of nine experts questioned,
all indicated they believed that
the President’s argument not
only was inappropriate for an
impeachment proceeding but
also misrepresented ‘the facts
of the existing relationship be-
tween the executive and legis-
lative branches of 'government.

In various ways, the experts
all expressed the belief that for
President Nixon to warn that| '
the Presidency was in danger|
of being destroyed by Congress| |
was like the wolf warning that
it was in danger of being
devoured by the lambs, & !

They said it was:Congress
that has been dominated by the
executive branch, as recent
Presidents have enlarged -their
powers and perogatives. The
current  confrontation, they
added, may offer Congress a
rare opportunity to redress,
what has been a widening.
imbalance in the constitutional
system of che;;cks_ and balances.

One coristitutional  expert, |
Prof. Yale Kamisar of the Uni-
versity of Michigan School of
Law, commented that: “it is'
hard to take seriously” .the
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“If anything” he said, “the|

danger is ‘the other way. If'
Congress had not acted in this
situation, it would have been,
made completely subservient to!
the executive branch.”. 3

If Mr. Nixon were trul

executive privilege and then
waivingthat privilege and giv-

- ‘'ng Congress the evidence ‘it

sought.

The White House did not re-
spond. directly when asked for
comment ofi’ the criticism of
the President’s constitutional
argument. The question was
referred to the
lawyer, James D. St. Clair, who
answered through a spokesman
that “we’ll stand on the letter.”

Mr. St. Clair also declined to
direct a questioner to a consti-
tutional authority who would
support the position outlined in
the letter. “It would be inap-
propriate because the matter is
before the courts,” the spokes-
man said. .

The President’s chief consti-
tutional lawyer, Charles Alan
Wright, was out of the country
and unavailable. * No expert
opinion supporting the Presi-
dent’s constitutional argument
could be found over the last
week.

The *, President’s argument
was rejected by those ques-
tioned on two counts. One was
a contention—made often by
critics of Mr. Nixon in recent

'months—that the separation .of

powers doctrine is inapplicable
in an impeachment proceeding.

“Impeachment is the ulti-
mate inquest of the nation,”
said Senator Charles McC. Ma-
thias Jr., Republican of Mary-
lanid, ranking minority member
of the Senate Separation of
owers Subcommittee. “In an
impeachment proceeding au-

thorized by the, House of Rep-

resentative there can be no

barriers to access to informa-

tion.”
The President’s argument was

rejected even more sharply on
the ground that it is specious

to assert that the claims of the
comimittee make the
“subservient” to

‘Présidency in No Danger’

" Prof. Alexander Bickel of

Yale University Law School
said in ‘an interview that the
President’s compliance with the

President’s argument  that ‘the, demands of the Judiciary Com-

Presidency is threatened by the, mittee would in no way consti-|
demands of the Judiciary Com-| tute a threat to the separation|.

W
concerned with protecting the{
Presidency against Congress’
rather than protecting himself,
he would act differently, Mr.
Kamisar asserted. Mr. Nixon,
he said, could follow a prece-
dent set by Thomas Jefferson
by affirming the principle of

President’s|:
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of powers. “It may destroy Nix-
on, but the Presidency is in no
danger,” he said.

President Nixon, Mr. Bickel
contended, “was well on his
way to an extraordinary dom-
inance” of the apparatus of
government before the Water-
|gate scandal broke.
| All of the experts and mem-|
ibers of Congress interviewed
jagreed that there has been a
{long-term trend toward an in-
;crease of Presidential power of
|opinion as to when this’ started
—estimates ranged from An-
drew Jackson to John F. Ken-
nedy. But there was general
agreement that President Nixon
had speeded up the process.

“While the pattern didn’t
originate 'in this "Administra-
tion, the bloating of executive
| power has reached its apex un-
der Nixon,” said Prof. Philip J.
Kurland of the Uniyersity of
i Chicago, another leading expert
on constitutional law.

Mr. Kurland ticked off a list
of actions that he said were
taken by President Nixon to
enhance his own powers and
diminish those of Congress, in-
cluding Mr. Nixon’s impound-
ment of funds appropriated by
Congress for social programs,
thereby “taking into himself
the power of the purse clearly
meant for Congress.”

Mr. Kurland said he was not
challenging the President’s right
‘to exercise executive privilege

on_appropriate, .occasions. But|
hé “'added, " “I - have Hdifficulty
with the thesis that the Presi-
dent would be threatened” if|
he complied with thédemands;
of the House in the impeach-
.ment inquiry.

. Sendtor Sam J. Ervin Jr., con-
isidered one of the Senate’s
ileading . constitutional authori-
ties, addressed himself only to
the executive privilege ‘issue
iwhen asked to comment on the

. President’s separation-of-powers

i|danger

.|the President complied with
[|the demands of the Judiciary
-|{Committee,

argument.

In a statement issued through
an aide, the North Carolina
Democrat said that ‘‘the Con-
stitution in its separation of
powers confers upan the House
acting as a whole, or any of its
committees, the power to im-
'peach’ “tlie- President for any
one of its enumerated reasons,
and it confers'the power to de-
cide what evidence to receive|
to determine the impeachability
of the President.” ;

Senator Ervin is chairmadn of;
the Separation of'Powers Sub-
committee. .

Senator Jacob K. Javits, Re-
publican of New. York, said by
telephone that there was “no
whatever” - that the
Presidency would be eroded if

noting that the
trend for many years has been
“to vest more and more author-
ity in‘the chief executive.”
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