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Empeachment and the Courts.

We do not see how Congress can

- vote on the substance of a case for

impeachment unless it first encour-

 ages the courts to handle questions
- of evidence and executive privilege,
- which otherwise will be intractable
- procedural snarls. While the House
- Judiciary Committee has so far re-
 fused to seek adjudication, we hope

and trust the matter is not yet
closed.

As one straw in the wind, we note
that Senate Majority Leader Mans-
tield has asked the Supreme Court

' to forego its usual summer recess,
-holding itself ready 1o decide ques-
tions affecting Watergate. In allow-
| ing Special Prosecutor Leon Jawor-
' ski to skip the usual appellate level

and scheduling a July hearing on his

: subpoena of Oval Office tapes, the

Court not only took the majority

| leader’s advice but expressed its

own willingness to involve itself in

: Watergate proceedings.

We are at a bit of a loss o under-
stand the Rodino ‘committee’s ada-
mant opposition to invoking the
court. But we have heen increas-
ingly impressed by its general han-

| dling of the impeachment probe,

and we would be far from surprised
if it yet decided to go to court in the

. face of presidential refusals to yield

more evidence. Surely the commit-

tee can understand that the nation
deserves a vote on the substance of .

alleged presidential wrongdoings,
not on the prerogatives of Congress
versus the prerogatives of the Exec-

[ utive.

The committee’s refusal to go to
court would be easier to understand
if it had been less careful generally,

;»for the quickest explanation is that
it feels it needs the procedural issue
. to make a case against the Presi-

dent. The House could find no
grounds on which to impeach An-

‘drew Johnson, for example, until it

forced him into an impasse on pre-
rogatives. Similarly, we now learn,
when Tammany Hall Democrats im-

‘peached and removed a threatening

New York governor, the grounds
were campaign fund violations and
refusing to cooperate with the im-
peachment panel. .

As we have said before, we think
the committee’s demand for further
evidence is entirely justified by the
ambiguity of the transcripts so far
released; we think the President

rought to accede or at least ask the

courts to rule and accept the out-

“come. But it is also true that by de-

manding more and more the com-

‘mittee can keep the procedural

issue alive forever, regardless of
any issue of substance. It can unilat-
erally create its own grounds for im-
peachment. o .

If the committee allowed the
courts to arbitrate, procedural is-

sues would be grounds for impeach-
ment only if the President decided |.
to defy both branches. In that case
they would be good grounds indeed.
But by allowing the courts to impose
limits on its demands, the commit-
tee would lose the one option'
through which it can assure itself of '
grounds for impeachment. No doubt
a fear that the substantive case
alone will not be enough is the rea-
son some partisans paint the whole |
idea of adjudicating as something of |
a Nixon plot, but the committée it- [
self ought to be above that kind of L
thinking.

There are of course more solid
fears about involving the court, as
the discussion nearby shows. To rule
on evidence, the courts would -have }
to decide in their own ‘minds what
constitutes an impeachable offense.
But surely the argument that they
cannot do this without asserting the
power to overrule Congress’ even-
tual decision strains at gnats and |
swallows elephants.

We also doubt that the Congress
really wants to argue that the courts
have no place because impeachment
is a purely political matter anyway.
It is of course true that public opin-
ion will eventually be decisive, but
the public is too sensible to see the
impeachment issue as one of prerog-
atives of the branches. of govern-
ment. We should think that all
branches should try to meet the real
issue, which is whether or not the
President is guilty of wrongdoing.

Obviously a great many people
have already made up their minds,
both pro and con, on the President’s
guilt. But there are also those of us |
who find the current evidence quite
ambiguous and are interested in
trying to establish the truth about so
serious a matter. The truth will not
be established by impeaching the
President for refusing subpoenas or
citing him for contempt of Congress.
Going to the courts is the best route
for forcing out the relevant evi-
dence; Congress’ function is to then
render its judgment on where the |
truth lies. - ;

In accepting the Jaworski ap-
veal, the Supreme Court has moved
some way towards accepting its
part of those tasks, though the is-
sues in that case will still be far
from those that would arise in the
full context of an impeachment
probe. Congress’ next step ought to :
be a suit putting the issue squarely,
even at the risk of giving up sweep-
ing but ultimately empty claims of
unilateral jurisdiction. In deciding
whether to"take that course, Con- |
gress needs to ask which is more im-
portant, rhetorically defending its
prerogatives, - or arriving at the |
truth about Watergate. .




