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WASHINGTON, May 20—An
attorney for Charles W. Col-

was . “‘less. thanncrystal clear”
in 1971, argued today that the
six defendants in the::'White
House . “plumbers”ncase had a
right to defend. themselves .on
the ground,that . their burglary

berg’s-former psychiatrist was
|2 national- security operation
authorized by the President.
The - attorney, David I
Shaapiro, -agnounced .in court
that :he had-subpoenaed J .Fred

counsgl, to  testify tomorrow
about”| what- classified docu-
ments: would ‘be readily ‘avail-
able* to show ‘that “there were

volved in:the plumbers’ inves-
tigation of Dr. Ellsberg.

United States District Court re-
served decision on the national
security :issue until attorneys
for the special Watergate pro-
secutor’s -office -have rebutted
the -argument: tomorrow, ' but
the judge repeatedly expressed
skeptism -about Mr. Shapiro’s

approach. : . :

one point.. o -

‘Jaworski ‘Opposes Stand

In a brief filed last week
with the court, Leon Jaworski,
the special prosecutor, also at.

defense. in ‘the case, arguing
that “it is hard to imagine a
more patent and culpable vio-
lation? of "the Fourth Amend-
ment than this carefully plotted
secret night-time break-in: ”
Today, William H: Merril,
an associate Watergate prose-
cutor, depicted the issue as
that of ‘a simple burglary.
“That’s .what this case is all
about—Ilaw .and. order,” Mr.
Merrill said. S am m o
The six defendants, includ-
-ing Mr. Colson and another for-
'mer White House "aide, John
D. Ehrlichman, were.. indicted
by a  Federal“grand jury last
March for théjr role in con-
;spiring to commit burglary at
the Beverly Hills; Calif., office
of. Dri Lewis Fielding; wha had
been Dr. Ellsberg’s psychiatrist.
The break-in took place on
Sept.3; 197%, ;. - - .
At the time, Dr. Ellsherg—

Asks Permission” to. Argue|
That National Security Was|

son,. contending that the law| .
on searches without, warrants|

of the.office of Dr, Daniel Ells-|

Buzhardt Jr., the White Housel

legitimate security ‘concerns in-|

Judge -Gerhard A. Gesell of|’

-“I haven’t seén anything that|
says there is anv right to bust :
into someone’s home and take|!
papers,” ~Judge Gesell said at|,

tacked - the' national "security |

who earlier had publicly said

he provided the Pentagon pa-
pers to The New York Times—
(was one of the key targets of
the special White House inves-
itigative unit authorized. . by
President Nixon in. July, 1971.;
The group’s members were|
nicknamed “plumbers” because’
|of their mission to stop lea-ks‘_j
jof information to the newspa-l
pers. .

In a letter made public by
Judge Resell . this afternoon,
President Nixon again  mnoted
that he had not authorized the
Fielding break-in but added
tHat “it was my ‘intent, which
I believe I conveyed, that the
fullest authority of the Presi-
dent under the Constitution
and the law should be used
if necessary to bring a halt
“to newspaper leaks in 1971.:
The gist of Mr. Nixon’s letter,
was reported last week by The|
Times. C
' During his presentation ito-
day, Mr. Shapiro attempted to
show that ‘recent Fourth
Amehdment decisions had left
open the ‘question of whether
a President could authorize a
break«in without a’ warrant for
the ‘pufpose of sbtaining or
protecting foreigr intelligence.
He also argued that the Pres-
ident had “inherent power” to
delegate the authonity for
such break-ins. s

In"a bried syhnitted to the
court;, Mr: Shapire summed up
what he ‘and. Judge Gesell
agreed wis -the “nub” of the

issue “before - them, '

“In sum,” Mr. Shapiro wrote
| “If this court holds as a matter
(of law that in 1971 it was at
least arguable that (1) the Pres-
ident had the authority to con-
Iduet foreign  intelligence
{searches and (2) the President
could . delegate that power  to
‘one of his chief assistants, and
'if this-court further holds ®3)
‘that the search undertaken was
within the scope of the author-
ity so delegated, then a hearing
must be held to determine 4)
whether there were substantial
and legitimate national security
considerations which formed
the primary purpose of the
search.” . :

Mr. ‘Shapiro said that if the
court found ' such valid con-
siderations, “this indictment
must be dismissed.” :

Other Arguments Heard

Along with the national se-
curity ~ debate, Judge = Gesell
heard .a series of oral argu-
ments today on other pretrial
motions and gave indications
that he would respond favor-
ably. to a request that Felipe
de Diego, one of the .defend-
ants, be freed because_he had
been granted immunity. by state
officials in California and Flori-
da as well ‘as by Federal offi-
cials here before being indicted
in the Fielding case.

Judge Gesell also expressed
anmoyance with one of the per-
jury changes brought against
Mr. Ehrlichman by the Special
prosecutor’s office. The issue
arose over a statement Mr. Eht-
lichman made about the Penta-
£0n papers case to an agent
for the Federal Bireau of In-
vestigation. )




