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Judge M

President Nixon probably
had authority to approve the
1971 break-in at the office of
Daniel Ellsberg’s psychia-
trist if “‘foreign affairs’’ was
at stake, a federal
sald yesterday.

Taking note of Mr. Nixon’s
statements that he never ap-
proved the burglary, U.S.
District Judge Gerhard A.
Gesell. said this claim should
be tested in court. Prosecu-
tion of the White House
“plumbers’ could be invalid
if "specific presidential ap-
proval was given for the
break-in, he said.

Gesell’s view that the
president’s role is crucial to
the plumbers case wase on-
tained in a transcripth er e-
leased of a closed confer-
ence he held with defense
and prosecutiona ttorneys on
April 19.

Defendanta in the c.se.
scheduled for trial June 17,
mmclude former presidential
aides John D. Ehrlichman
and Charles W. Colson, for-
mer republican campaign
aide G. Gordon Liddy and
three Cuban-Americans
from Miami, Bernard L.
Barker. Eugenio R. Marti-
nez and Felipe de Diego.

Gesell told attorneys he
wanted to “nail down clear-
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eign affairs, to direct an in-
vestigation' in disregard of
t he"Fourth Amendment.??.”
That amendment protects
Citizens “againgt unreasona-
ble searches ands eizures by |
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“I havé some considerable
concern ‘as to whether the
criminal prosecution should
broceed if there was an ex-
plicit  (presidential) direc-
tive and that was an uncon-
lested fact,” . Gesell said.
Attorneys from the office ’
of special Watergate prose-
cutor Leon Jaworski told
Gesell their evidence “ingi.
cates there was no presiden-
tial authorizdtion of the
break-in. At the judge’s re-
quest. they have filed sealed
evidence on this point.
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