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Attor@ey General’s First |
Watergate Interyention
Is Scored b in
NYT A .

LESLEY OEL§NER
21 to The New York@'r!mes

WAsjnNGTON March 28 —|
A’ntorne General William B.
Saxbe has asked t
States Court of Appeals here’
to sustaﬂn President Nixon’s re-

fusal to; turn over' five White'

House gape recordings to the
|Senate Watergate committee.

j His request filed late yes-
terday ftemoon ‘was his first’
intervention in a Watergate
Hawsuit,

It conflicted with rthe posi-
tion taken by the-. .special
Watergate prosecutor, = Leon
Jaworski, who filed his own
legal memorandim with' the
court yesterday: but .declined
to advise theicourt on,what to|
do with the tapes. ;..

The court has ozdgred the
special prosecutor to, file a
memorandum, It has not or-
dered or mvn:ed Mr.: Saxbe’s
‘participation. . ‘

; Justice Department officials
/said today that the department
'had submitted its own brief, de-
spite the existence of one filed
by the special Watergate prose-
:cutxon because it wanted to
“protect the principles, of execu-
itive prxvxlegp and’ the mtegnty'
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'the 42 Presidential conversa-

holdzng 5 Tapes

c T MERZY 1974
‘Warren Says Court Was |,

Told 10 of 42 Talks of
Nixon Are Not on Tape
NYTimes |

KR

; Fy JOHN HERBERS
Special to The New York Times
WASHINGTON, March 28—A
White' House spokesman said
today. that it was a matter of
court record that at least 10 of

tions reportedly sought by the
House Judiciary Committee had
never been recorded. However,
he would not say whether oth-
ers also were not on tape.
The 10 conversations. were
between President Nixon and
some of his aides last April 15
and, if reconstructed,  ‘could|
have a crucial bearing on the
committee’s impeachment in-
vestigation. They occurred whert
the President and his aides were

in a flurry of excitement over|
the unfolding investigations of|
the cover-up of the Watergate'
burglary.

Of the 42 conversations, Ron-
ald L. Ziegler, the White House
press secretary, left open the
possibility, in response to ques-
tions yesterday, that some of
the, requested tapes might not
exist. But he was not specific
and, after conferring with White
House lawyers, stopped talking
about the situation.

" This morning, Gerald L. War-
ren, deputy press secretary, was
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asked about a report in The
Baltimore Sun that at least 10
of the 42 conversations had not
been recorded.

He said that was a matter of
jcourt record, but that he was
under orders not to discuss oth-
er aspects of the committee’s
request.

Meanwhile, John J. Rhodes of
Arizona, the House Republican
leader, suggested a new com-

\Warren Says a Court Was Told
|10 Nixon Talks Are Not on Tape

°

ings and conversations, while
the machine was out of tape:

QFrom 2:30 to 3:30 P.M., the
President met with Mr. Ehrlich-
man.

From 3:27 to 3:44 P.M., the
President talked by telephone
to Mr. Haldeman.

QFrom 3:48 to 3:49 P.M., Mr
Kleindienst and the President
talked by telephone. .

QFrom 4 to 5:15 P.M., the
President met . with Mr.
Kleindienst and Mr. Petersen.

promise plan for settling the

tee, which has asked for tape
recordings and other -docu-
ments, and the President, who
has refused to turn over the
material and termed the com-
/mittee request a “fishing” ex-
|pedition.

| Mr. Rhodes suggested that
iWhite House and committee
{lawyers jointly screen the
‘materials in question and de-
icide which materials were
-relevant to the committee’s in-
quiry. In the event of a dead-
lock, he said, the committee’s
view would prevail.

Moreover, Mr. Rhodes pre-
dicted that the White House
would agree to such a mechan-
ism and said that he had a
feeling that such an accommo-
dation would be reached. There
was no indication, however,
that such a proposal was under
discussion by the two sides.

In hearings before Judge
John J. Sirica last year, the
White House submitted an ex-
hibit showing logs of Presi-
itial conversation. On Apri] 15,
{President Nixon had a number
of conversations with his as-
sistants in his office in the
Executive Office Building, but
‘White House witnesses said
ithat early in the afternoon the
tape recorder ran out of tape
and was not resupplied until
;the following morning.

Could Be Important

It was this breakdown, the
White House said, that made it
impossible to supply to the Wa-

|

tergate grand jury a conversa-,

tion between the President and
the then White House counsel
John W. Dean 3d.

How according to the White
House, the committee has asked
for recordings of .other conver-
sations that ook place while
the recorder was out of tapeg.
These could be important be-
cause they occurred shortly
after Richard G. Kleindienst,
the Attorney General, and Hen-
ry E. Petersen, Assistant At-
torney General in charge of the
Watergate investigation, in-
formed the President that sev-
reral of his assistants were in-
[volved in the cover-up.

According to White House
logs and testimony, the tape
ran out while Mr. Nixon was
meeting with Mr. Kleindienst,
from 1:12 to 2:22 P.M. then
there were the following meet-

QFrom 7:50 to 9:15 P.M., Mr.

dispute between the commit-iNixon met with Mr. Ehtlich-

man and Mr, Haldeman.

gFrom 8:14 to 8:18 P.M,, the
President and Mr. Petersen
talked by telephone while Mr.
Haldeman and Mr.Ehrlichman
were present.

gFrom 8:25 to 8:26 P.M., the
President and Mr. Petersen
talked again by telephone, with
Mr. Haldeman and Mr. Ehrlich-
man still present.

QFrom 9:17 to 10:12 P.M., the
|President met with Mr. Dean.
[It was at this meeting, Mr.
Dean testified last summer be-
fore the Senate Watergate com-
mittee,that the President said
that he had not been serius in
saying previusly that it would
be no problem to raise $1-mil-
lion for the Watergate burglars.

gFrom 9:39 to 9:41 P.M,, the |
President talked by telephone to|
Mr. Petersen. |

QFrom 10:16 to 11:15 P.M,,
the President met with Mr.l
Haldeman and Mr. Ehrlichman. |

gFrom 11:45 to 11:53 P.M.,!
the President talked by tele-
phone to Mr, Petersen. y

Conflects in Testimny

Some of the testimony about
this series of meetings has been
conflicting. Mr. Petersen told
the Senate Watergate commit-
te that a one of their conversa-
tins he succested that Mr. Nixo
dismiss Mr, Haldeman, but the
President rejectd the idea, at
least until April 30 when Mr.:
Haldeman resigned because he:
had been implicated in the
cover-up. ' ‘

According to the logs, the
President worked the next
morning in his Oval Office,
where recording equipment was
in place and presumably work- |
ing.

Representative Rhodes’s
compromise plan was consid-
ered significant because of his
close contacts with the White
House. He said that if his form-
ula was used, he was that con-
fident the committee could com-
plete its inquiry by mid-May
and that the full House could
vote on impeachment no later
than mid-summer.

Asked if the White House
strategy was to try to divide
the panel by attacking it, Mr.
Rhodes said, “You can make a
fair case for the proposition
there isn’t any strategy. If there'
is a game plan, it is so subtle
I can’t understand it.”

s Total,
6 hours 17 minutes.
For breakdown, see
chart filed
Separately with
memos on tapes.
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of the criminal justice system.”
7 The department was
'sure”  that these principles
would be cited by any of the
others involved, = said Irving
Jaffe, acting Assistant Attorney
General in charge of the Civil
Division.

Senator Sam J. Ervin Jr:,
‘Democrat of North Carolina,
and chairman of the Senate
‘Watergate committee, contend-
ed today, however, that Mr.
Saxbe had acted improperly in
filing his five-page - friend-of-
the-court brief.

“The Attorney General has
violated his solemn agreement
that he made before his confir-
mation that he would leave all
/matters related to Watergate to
|special prosecutor Leon Jawor-
ski,” Senator Ervin said.

Mr. Ervin brought up the sub-
ject during a thearing he was
holding about proposed legisla-
tion to make the Justice De-
partment more independent of
the President. He described Mr.
Saxbe’s action as both partisan
and a violation of the principle
of separation of powers.

“They’re not supposed to be
ithe lawyers for the White
1Ho he said of the Justice
| ent, during a recess

ioffice of the special
Watergate prosecution declined

to co ent on the matter.

T octrine of executive
pri ‘holds that the Presi-
dent. authority to keep

uments secret to
rderly function of

*

“not|

On Refusal to Give Up 5 Tapes

Mr. Jaffe, whose office pre-
pared the brief and whose
name was listed on the docu-
ment with Mr. Saxbe’s and two
other department lawyers, said
that he had “anticipated” that |
there would be criticism of the|l
department’s action. But, he
said, the department had de-
cided that its statutory duty to
“represent the interests of the
United States” required it to
take a position in the Senate
committee case.

Advice Fdom Bork

Mr. Jaffe also said that he
knew of no communication be-
tween the department and the|
White House regarding the de-
cision to file the brief. He said
the decision was made on Mon-|i
day at a meeting called by
Deputy Attorney General Law-
rence Silberman, Mr, Saxbe did
not attend.

Jack W. Hushen, the chief
spokesman for the department,
said that the Solicitor General,
Robert H. Bork, had advised
Mr. Saxbe earlier of what he

called the necessity of “ensur-
ing that the department’s posi-
tion regarding separation of
powers” be “included in the
record.”

The Senate Watergate com-
mittee asked for the five tapes
last summer. Mr. Nixon refused,

citing executive privilege; the|
committee then went to court
to try to enforce its subpoena.
In February, after protracted
litigation regarding the Federal
court’s jurisdiction in such mat-
ters, Federal District Judge
Gerhard A. Gesell declined to
enforce the subpoena.

the Government.




