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on Nixon Taxes

Following are excerpts from the
«Joint Committee on Internal Revenue
Tazation staff’'s report on President
Nizon’s federal income tazes:

INTRODUCTION

On December 8, 1973, President
Nixon made public his tax returns and
asked the Joint Committee on Internal
Revenue Taxation to examine whether
two transactions, a gift of his papers
claimed as a deduction in 1969 and the
sale of 23 acres of land at San Cle-
mente, were correctly reported on his
tax returns. The full text of the letter
dated December 8, 1973, which Presi-
dent Nixon wrote to Chairman Wilbur
D. Mills is as follows:

“Dear Mr. Chairman: Recently there
have been many questions in the press
about my personal finances during my
tenure as President,

. “In order to answer these questions
and to dispel public doubts, I am today
making public a full accounting of my
financial transactions since I assumed
this office. This accounting includes
copies. of the income tax returns that
Mrs. Nixon -and I have filed for the
years 1969-72; a full, certified audit of
our finances; a full, certified report on
the real and personal property we
own; an analysis of our financial trans-
actions, including taxes, from January
1, 1969 through May 31, 1973, and other
pertinent documents.

“While these disclosures are the
most exhaustive ever ‘made by an
American President, to the best of my
knowledge, I recognize that two tax-re-
lated items may continue to be a sub-
ject of continuing public questioning,
Both items are highly complex and, in
the present environment, cannot easily
be resolved to the public’s satisfaction
even with full disclosure of informa-
tion. )

“The first transaction is the gift of
certain pre-presidential papers and
other memorabilia which' my wife and
I claimed as a tax deduction of $576,-
000 on our 1969 return and have car-
ried forward, in part, in each subse-
quent year. The second item in ques-
tion is the transfer by us, through the
Title Insurance and Trust Co., to the
B&C Investment Co. of the beneficial
interest in 23 acres of land in San Cle-
mente, California, in 1970. I have been
consistently advised by counsel that
this transaction was correctly reported
to the Internal Revenue Service. The
IRS has also reviewed these items and
has advised me that they were cor-
rectly reported.

“In order to resolve these issues to
the full satisfaction of the American
people, I hereby request the Joint
Committee on Internal Revenue Taxa-

g o

tion to- examine both of these transac-
tions and to inform me whether, in its
judgment, the items have been cor-
rectly reported to the Internal Reve-
nue Service. In the event that the com-
mittee determines that the items were
incorrectly reported, I will pay what-
ever tax may be due. I also want to as-
sure you that the committee will have
full access to all relevant documents
pertaining to these matters and will
have the full cooperation of my office.

“I recognize that this request may
pbose an unusual challenge for the com-
mittee, but I believe your assistance on
this matter would be a significant pub-
lic service.

“With warmest regards,

" “Sincerely,
o /s/Richard Nixon.”

On December 12, 1973, the Joint
Committee on Internal Revenue Taxa-
tion met in executive session and de-
cided to conduct a thorough examina-
tion of the President’s income tax re-
turns for the years 1969 through 1972
and to submit a report to the Pres-
ident and to the Congress on its find-
ings. .

The committee decided not to con-
fine its examination to the two items
mentioned by President Nixon in his
letter quoted above, but rather to ex-'
amine all tax items for the years 1969
through 1972.... The committee be-
lieved that the broader examination
was necessary in part because various
items on a tax return are often so in-
terrelated that distortions result if a
comprehensive review is not made.
Probably more important, however, is
that so many questions have been-
raised about the tax returns of the
President for these years that the com-
mittee believed the general public can
only be satisfied by a thorough exami-
nation of the President’s taxes. From
the standpoint of the tax system alone,
this confidence of the general public is
essential since ours is basically a vol-
untary assessment system which has
maintained its high level of effective-
ness only because the general public
has confidence in the basic fairness of
the collection system. . . .

Generally, it is the responsibility of
the taxpayer to substantiate his deduc-
tions or to show why other items
should not be included in his return.
However, in this case, because of the
office held by the taxpayer, it has not
been possible to call upon him for the
usual substantiation. The unique posi-
tion of the presidency has also raised
other questions in these returns which
the staff comments on at the approprf-\
ate points in this report. Although the
staff has not been able to contact the
taxpayer in this case, he has been rep-
resented by counsel, Kenneth W. Gem- -
mill and H. Chapman Rose. The coun-
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sel have been nelprui In e swarr ex-
amination of the President’s returns,
and they have supplied most of the in-
formation requested.

-~ In its examination of the President’s
tax returns, the staff conducted ap-
proximately 30 interviews with persons
involved in different aspects of the
President’s tax matters. In a number
of cases, this represents more than one
interview with the same person. In ad-
dition, the staff has made contact with
numerous other possible sources of in-
formation, has on two occasions sent
staff members to California to con-
sider various tax issues, and on an-

* ‘other occasion has sent staff personnel

to New York to carry out the examina-
tlon. This is in addition to information
fhe staff received through numerous
investigations made by the Internal
Revenue Service personnel. Finally,
-he staff has employed experts to help
it appraise the value of the San Cle-
mente property — an engineering firm
and an appraisal firm, both in Califor-

nia. The staff believes that it has con-
ducted an extensive examination.

As is true in any examination of a
tax return, however, it is not possible
to give assurance that all items of in-
come have been included. The staff re-
port contains recommendations on two
categories of income which it believes
should have been included but were
not; namely, improvements made by
the government to the San Clemente
and Key Biscayne properties which the
staff believes primarily represent per-
sonal economic benefits to the Presi-
dent, and economic benefits obtained
by family gnd friends from the use of
government aircraft for personal pur-
poses.

The staff did not examine the Presi-
dent’s income tax returns for years
prior to 1969. In the course of its exam-
ination of the returns for 1969-1972,
however, the staff found that because
of interrélationships of prior years’ re-
turns it was necessary to consider a
limited number of items relating to
prior years’ returns, since they affect
the returns for the years in question.
In addition, the staff has limited its
recommendations to income tax mat-
ters, although in this examination it
found instances where the employment
taxes were not paid and gift tax re-
turns not filed. ‘

The staff has made no attempt in
this report to draw any conclusions
whether there was, or was not, fraud
or negligence involved in any aspect of
the returns, either on the part of the
President or his personal representa-
tives. The staff believes that it would -
be inappropriate to consider stich mat-
ters in view of the fact that the House
Judiciary Committee presently has be-



fore it an impeachment investigation
relating to the President, and that
members of the Joint Committee on
Internal Revenue Taxation, along with
members of the House and Senate,
may subsequently be called upon to
pass judgment on any charges which
may be brought as a result of that in-
vestigation. The staff believes that nei-
ther the House nor the Senate mem-
bers ‘of the joint .committee would
want to have pre-judged any issue -
which might be brought in any such
proceedings.

Summary of Recommendations

The report which follows is divided
into ten separate parts. Each of these
deals with one or more major questions
with respect to the tax returns of the
President. In most cases the report in-
dicates first the scope of the examina-
tion and then presents an analysis .of
points of law which may be involved.
This is followed by a summary of staff
recommendations, and finally the staff
presents an analysis of these' recom-
mendations, )

The staff recommendations would
make the following increases in the
President’s taxes for the years

involved:
Deficiency

: Proposed plus
Year Deficiency Interest Interest
$1971.‘2155 171,055

.. 895830 5224 95114
......... 22 $32,409 $476,431

Total $444,0

Should the President decide to reim-
burse the government for the General .
Services Administration improvements
which the staff believes were primarily
personal in nature, he would pay $106,-
262. In addition, if he should decide to
reimburse the government for the
amount determined by the staff to rep-
resent the cost for the personal trips
of his family and friends, this would
amount to $27,015. On the other hand,
if the President were to receive reim-
bursement for the expense which he
paid for the table located in the Cabi-
net Room in the White House for
which the staff believes the Govern-
ment should have paid, the amount he
should receive would be $4,816.84. If
the President were to make the reim-
bursements referred to above, he
would be allowed to take deductions in
the year of the payments, since the
amounts were treated as taxable in-
come in the years under examination
in which they occurred.

The major cause of the deficiencies
resulting from the staff examination
are set forth below.

(1) The charitable deductions
($482,018) taken for a gift of papers
from 1969-1972 should not, in the
staff’'s view, be allowed because the
gift was made after July 25,1969, the
date when the provisions of the Tax
Reform Act of 1969 disallowing such
deductions became effective. The staff
believes that in view of the restrictions
and retained, rights contained in the
deed of the gift of papers, that the
deed is necessary for the gift. The
deed (dated March 27, 1969) which pur-
portedly was signed on April 21, 1969,
was not signed (at least by all parties)
until April 10, 1970, and was not deliv-
ered until after that date. It should
also be noted that this deed was signed
by Edward Morgan (rather than the
President), and the staff found no evi-
dence that he was authorized to sign
for the President. In addition, the deed
stated that its delivery conveyed title
to the papers to the United States and
since the deed was not delivered until
after April 10, 1970, it is clear that title
could not have been conveyed by way
of the deed until after July 25, 1969.
Furthermore, because the gift is so re-
stricted, in the opinion of the staff, it
is a gift of a future interest in tangible
personal property, which is not deduct-
ible currently under law, even if the
gift was valid in all other respects;
that is, it had been made and the deed
delivered prior to July 25, 1969. Presi-

dent Nixon's 1968 gift of papers con-
tains the same restrictions as the sec-
ond gift so that in the staff’s opinion
it, too, is a non-deductible gift of a fu-
ture interest. As a result, the staff be-
lieves that the amount of the 1968 gift
in excess of what was deducted in 1968
is not available to be carried over into

1969

(2) In 1970, no capital gain was re-
ported on the sale of the President’s
excess San Clemente acreage. The
staff believes that there was an errone-
ous allocation of basis between the
property retained and the property
sold and that a capital gain of $117,836
should have been reported.

(3) The staff believes that the Presi-
dent is not allowed to defer recogni-
tion of his capital gain on the sale of
his New York City cooperative apart-
ment because it does not view the San
Clemente residence in which he rein-
vested the proceeds of the sale (within

Sen. Long holds 784-page appendi

one year) as his principal resj
Also, the staff believesp this s;(;lie;l Cies.
larger than the $142,912 reported on
the 1969 tax return, because the Presi.
dent’s cost basis should be reduced by
the depreciation and amortization al-
lowahle-onthe New York apartment
resgltlng from its use in a trade or
bqsmess by Mr. Nixon. The staff deter-
mined that the amount of depreciatior
and amortization allowable is $8,936
Th_e staff measures the total ca;;itai
gain at $151,848, which in its view
should be reported as income in 1969.

. (@) The staff beliéves that deprecia.
tion on the San Clemente hougge:rl]il
on certain furniture purchased’ by the
President, businéss expense deductions
taken on the San Clemente property
as well' as certain expenditures from,
the White House “guest fund” are not
broper business expenses and are not
a'llowable deductions. These dedue-
tions totalled $91,452 during the years

By Cherles Del Vecchio—The Washington Post

x to the committee staff report.



under examination. In the case of the
purchase’of part of the furniture, how-
ever, the staff believes the government
should reimburse President Nixon for
his expenditure.

(5) In the case of capital gain on the
sale of the Cape Florida Development
lots in 1972, 60 per cent was reported
by President Nixon and 40 per /cent
was reported by his daughter Patricia.
The staff believes the entire amount
should be reported as income to the
President. Thus in the view of the
staff, he should report $11,617 (this is
the amount allocated to his daughter
from the installment payment in 1972)
as a capital gain in 1972 and the re-
mainder of the gain in 1973. On this
basis, Mrs. Cox should also file an
amended return and not include any of
this gain for 1972 (or in 1973). Also, on
this basis President Nixon could de-
duct as interest part of the payment he
made in 1973 to Patricia on the money
she loaned- him. She, of course, should
report the interest as income.in 1973.

(6) The staff believes President
Nixon should declare as income the
value of flights in government planes
taken by his family and friends when
there was no business purpose for the
. furnishing of transportation. The staff
was given no information about family
and friends on flights where the Presi-
dent was a passenger. However, for
other flights the first-class fare costs
of his family and friends are estimated
to be - $27,015 for - the years 1969
through 1972 From April 1971,
through March 1972, and again after
November 7, 1972, President Nixon
paid for most of such travel expense
himself.

(7) The staff believes that President
Nixon should declare as income $92,298
in improvements made to his Key Bis-
cayne and SaniClemente estates. The
only improvements taken into account
for this purpose, the staff believes,
were those undertaken primarily for
the President’s personal benefit.

(8) The staff believes the President
should be allowed an additional $1,007
in sales tax deductions.

(9) The staff believes that $148 of
gasoline tax deductions should not be
allowed for 1969 through 1971. How-
ever, the staff has determined that an
additional $10 in gasoline tax deduc-
tions is allowable for 1972.

(10) Several other income items
should be reported on President Nix-
on’s tax returns, although these are en-
tirely offset by deductions and hence
do not increase taxable income,

PART ONE
GIFTS OF PAPERS
1. Scope of Examination
On his tax return filed for 1969,
President Nixon claimed a deduction

for a charitable contribution to the
United States. The tax return indi-
cated that the gift consisted of per-
sonal papers, manuscripts, and other
material; that the date of the gift was
March 27, 1969; and that the value of
ine gift was $576,000. The ‘tax return
also indicated that there were no re-
strictions on the gift and that the gift
was free and- clear, with no rights re-
maining in the taxpayer.

The amount of this gift allowed as a
deduction in 1969 was $95,298. The 'de-
ductions for this gift carried over and
taken in subsequent years are as
follows: in 1970, $123,959; in 1971,
$128,668; and in 1972, $134,093. Accord-
ingly, the President has taken deduec-
tions totaling $482,018. Since the gift is
valued at $576,000, presumably deduc-
tions of $93,982 remain for subsequent
years, .

A deed for this gift of papers, dated
March 27, 1969, was delivered to the
General Services Administrat_;on
shortly after April 10, 1970. This deed
was not signed by President Nixon but
rather by Edward L. Morgan, a deputy

counsel to the President who was on
John Ehrlichman’s staff. Questions
have been raised whether Mr. Morgan
had the authority to sign the deed,
whether the deed was backdated, and
also whether a deed was necessary for
this gift.

The President also made a gift of pa-
pers to the United States in 1968. Since
in 1968 the amount of the gift was in
excess of the maximum charitable con-
tribution deduction available in that
year, a carryover was available to be
used in future years, but it has not
been used because the amount of the
charitable contribution by the Presi-
dent in 1969 was large enough to ac-
count for the maximum allowable
charitable contributions through 1972.

In 1969, the Congress passed, and
the President signed, the Tax Reform
Act of 1969 which contained amend-
ments which, in ‘effeet, repealed pro-
visions of the Internal Revenue Code
allowing charitable contribution deduc-
tions for gifts of papers. The 1969 act
repealed these provisions retroactively
as of July 25, 1969. This had the effect
of allowing a charitable contribution
deduction for gifts of papers if they
were made on or before July 25, 1969,
but not if they were made after that
date. The question has arisen whether

_the gift of papers for which President
Nixon claimed a deduction’ was com-
pleted prior to July 25, 1969.

The staff has examined the gift of
bapers to the United States made by
President Nixon (through the General
Services Administration) and claimed
in part ‘as a deduction on his 1969 tax
return to determine whether the gift
was actually made prior to July 25,
1969. The staff has also looked into
the events relating to the deed. In ad-
dition, questions have been raised
about certain restrictions on access to
the papers that were imposed in the
deed. On this latter point, the question
arises whether the restrictions are
such that the gift should be treated as
a gift of a future interest, which would
not be deductible under the tax laws
regardless of when the gift was
made . . .

3. Documents on the Second Gift
of Papers Furnished the Joint
Committee by President Nixon’s

Representatives

President Nixon’s representatives ,
have released to the publie or submit-
ted to the joint_committee three docu-
ments setting forth facts and legal
opinions on the validity of the charita-
ble contribution deduction taken by
President Nixon on his 1969 tax returr
for the gift of the second installmeny

of his pre-presidential papers. These
three documents are:

(1) A description of the second gift
of papers contained in the documents
released by the White House on the
President’s personal finances on De-
cember 8, 1973.

(2) "A letter from Kalmbach, De-
Marco, Knapp & Chillingworth to
Coopers & Lybrand stating their opin-
ion regarding the deductibility for tax
burposes of the President’s second gift
of pre-presidential papers.

(3) A brief on the bases sustaining
the charitable contribution deductions
taken in connection with President
Nixon’s second gift, submitted to the
Joint Committee on February 19, 1974,
by Kenneth W. Gemmill and H. Chap-
man Rose, attorneys for President
Richard M. Nixon. . . .

Opinion letter from the President’s
attorneys to Coopers & Lybrand
dated August 22, 1973.

As part of the documents released
by the White House on December 8,
1973, on the gift of papers, there was a
letter from Kalmbach, DeMarco, Knapp
& Chillingworth to Coopers & Lybrand
dated August 22, 1973, stating their

opinion regarding the deductibilit_y for
tax purposes of the President’s gift of
pre-presidential papers. . . . N ]
- This opinion letter from the Presi-
dent’s attorneys at the time of the gift
states that their examination of the
facts and circumstances show that im-
mediately prior to March 27, 1969, the
taxpayer declared an intention to make
a gift of papers to the United States;
that at Ris direction his personal coun-
sel, Edward L. Morgan, directed and
supervised the removal of the papers
from the Executive Office Building to
the National Archives; and that at all
times subsequent to the March 27 date,
the materials constituting the gift were
under the exclusive dominion and con-
trol of the National Archives.

The letter also states, “On or about
April 6, 7,”and 8, 1969, the material
constituting the subject matter of the
gift was examined and ‘segregated from
other materials by an appraiser dqu
appointed by the taxpayer to appraise
the market value. of the said pa-
pers. . ..” )

In addition, the letter from the Presi-
dent’s attorneys indicates, “The mate-
rials constituting the gift thereafter
were, after a period of time extending

. from April 6, 1969, through March 27,

1970, individually itemized and ap-
praised, by the appraiser. .. .”

With respect to the deed, the Presi-
dent’s attorneys comment, “While, in
our -opinion, the law is clear that an
instrument of deed is not' a necessary
requisite to a gift of personal property,
the duly appointed and constituted at-

" torney-in-fact and agent of the taxpayer

did on April 21, 1969, execute an in-

,strument of gift reciting and declaring

the intent of the donor to makp such
gift. . . .” :

Brief submitted to the Joint Committee

“by the attorneys for President Nizog

on February 19, 1974.

President Nixon’s counsel submitted
to the committee staff a brief present-
ing legal arguments in favor of sustain-
ing the charitable contribution deduc-
tions taken in connection with President
Nixon’s second gift of his pre-presiden-
tial papers. . . . The brief contains a
discussion of the common law of gifts.
It ‘begins by stating that courts sitting
in tax cases have universally applied
common law gift standards to determine
whether a taxpayer was entitled to a
deduction. , However, the brief argues
that where the common law require-
ments vary from clearly defined na-
tional policies, such national policies
should take precedence.

The brief argues that a substantial
national policy exists from the Presi-
dential Libraries Act in favor of en-
couraging Presidents to donate their
papers to the United States govern-
ment, The brief describes in detail the
origins of the Presidential Libraries
Act as most recently enacted in 1955,
The key section of that act is 44 U.S.C.
section 2107, which authorizes the ad-
ministrator of the General Services
Administration (hereafter sometimes
called “GSA”), which agency oversees
the Presidential Libraries, to accept
the papers of any President or former
President for deposit at presidential 1li-
braries. The section goes on to state
that the administrator can accept
papers subject to any restictions im-
posed on the papers by the donor
which are agreeable to the administra-
tor as to their use. The brief states that
this legislation was proposed by GSA
because it “contemplated the incorpor-
ation of presidential libraries into the
National Archives system and sought
to make this arrangement attractive to

. potential presidential donors by adding

flexibility to the section dealing with
the acceptance of papers.” The brief
states that, according to the House
committee report on the legislation,
the effect of the statute was to make
it easier for GSA to accept gifts sub-



jeet to substantial restrictions in an
effort to make gifts more attractive to
potential presidential donees. From
this legislative history the brief con-
cludes that:

“It is clear from the foregoing that’
the Presidential Libraries Act repre-
sents an effort to encourage and facili-
tate the donation of presidential papers.
The act does not supplant the common
law of gifts, but it is a vital considera-
tion in determining under common law
whether the 1969 gift was effective
prior to the statutory cutoff date.”

The brief goes on to state the gen-
eral common law requirements for
completing a gift. The brief states, “a
gift is defined in common law as a
present, irrevocable transfer of his
property by one to another without
consideration, and courts generally
employ the criteria of donative intent,
delivery and acceptance to determine
-whether such a transfer has occurred.”

The brief argues that this mechanical
formula is not, in fact, applied rigidly
by the courts. Rather “the central issue
in every gift case is the donor’s intent,
and a- clear manifestation of intent is
frequently held to be curative of am-
biguities and other mechanical imper-
fections.” The brief continues by stat-
ing that “[iln ascertaining and ‘giving
effect to the donor’s intent, the courts
give controlling weight to the circum-
stances surrounding a purported gift.”
With this background the brief dis.
cusses the three main elements of the

gift: donative intent, delivery and

acceptance.

The brief states that donative intent
{s the paramount consideration in de-
termining under common law whether
a purported gift has been made, and if

- this intention is clearly shown, “courts
in many circumstances will sustain. a
gift even though the remaining com-
mon law criteria are not fully satis-
fied.” In support of this argument the
brief refers to a case involving Presi-
dent Franklin D. Roosevelt, In re
Roosevelt’s will, 73 N.Y.S. 2d, (Sur.
Ct. 1947). The question in that case
was whether President Roosevelt had
made a gift of his papers to the United

States before his death. In 1938 the

President had publicly announced his
intent to donate his papers to the
United States to a library which was to
be established in Hyde Park. During his
Presidency, Mr. Roosevelt delivered
groups of papers to the library as their
value became sufficiently remot> to
work going on at the White House.
However, at the President’s death a
substantial portion of the papers re-
mained in Washington. Thus, these
papers had not been delivered to the
library, and no deed or other written
document conveying the papers existed.,

On these facts the question before
the Surrogate Court was whether an
inter vivos gift had been made; if not,
the papers would be included in the
President’s estate and, since no pro-
vision had been made for them in his
will, an estate tax would have had to
be paid. The court held that given the
President’s public announcement of
his intention to donate the papers, a
constructive delivery of them had been
made and the gift was effective. The
brief goes on to discuss two other
cases in which gifts were deemed to
be effective regardless of delivery of
papers in cases where an intent to give
all of an entire group of papers or
other materials was clear.

The brief then. states in its discuss-
ion of delivery, “Evidence of donative

intent is often subjective, and courts -

normally insist upon corroborative evi-
" dence in the form of actual or cons-
tructive delivery. In many cases this
means there must be a transfer of
possession and dominion from one
party to another.” The brief states
that the requireraent of delivery serves
an evidentiary function and if the de-

livery is- ambiguous, donative intent

often becomes the “critical evaluative.

tool.” ‘

The brief concedes: that no segrega-
tion of the papers listed in the deed
dated March 27, 1969, was made before
July 25, 1969. -

The brief argues that what was
given before July 25, 1969, was like a
gift of an undivided interest in the
property delivered in ‘March, 1969.
Gases are cited which involved a gift
of an undivided interest in bonds, in
savings accounts and in corporate
shares. The brief concludes that seg-
regation is unimportant if the gift is
one’ of an undivided interest The
brief goes on te state that cases have
held delivery to have been accomplish-
ed even though the donor has retained
some control over donated property
(through restrictions in the gift) and
In cases where the potential for re-
vocation of the gift by the donor exists
(because the donor has not given up
complete dominion. and control over
the property). In addition, the brief
states that there is no requirement
for communication with the donee to
perfect delivery, but.-that delivery
vests immediate title in the donee,
subject to his right to repudiate when
informed of the gift.

) The brief argues that acceptance
is the least important and most flex-

ible of the three criteria for establish- -

ing a gift. Indeed, the brief argues
that the criteria of acceptance has
been dropped by many courts in the
absence of any evidence of repudiation
by the donee. The brief concludes that
courts will- assume acceptance of a
gift by the donee unless the donee
explicitly rejects it.

Thus, the brief relies heavily on
two ™ arguments. First, that a strong
publie policy of encouraging ‘presidents
to. donate their papers to the govern-
ment affects the standard by which it

is determined what constitutes'a com- -

plgted gift, and that the key to deter-
mining whether a completed gift has
occurred is the intent of the donor.
Finally, the brief implies that what
was given in the President’s case
was an individed interest in property
rather than a specific group of papers,
The brief concludes that under these

standards, a gift had "been made by
July 25, 1969,

5. Staff Conclusions on the
Deductions for the Second Gift
of Papers -

-+« The staff has concluded that a
valid gift of bapers was not made by
the President on or before July 25,
1969. The staff does not believe that
on or before July 25, 1969, there was:
(1) a firm intent to make a gift; (2) a
designation of the bapers to be given:
3)a glelivery of a designated gift; (4)
a relinquishment of dominion and
control over the property by the donor;-
or (5) an acceptance of the papers by
the donee. Moréover, the staff does

. not believe that there is a legal basis

for the argumernt that there was 3
gift of an undivided interest or any-
thing like an undivided interest in the
papers delivered to the National Ar-
chives on March 26-27, 1969. The staff

-also believes that, since the deed had

restrictions on access to the papers
and also stipulated that the papers
were eventually to be stored in the
Nixon Library after its construetion,
the deed was necessary for this gift,
although deeds are not generally es-
sential for gifts. Since the deed itself
provided that title to the papers is
conveyed to the United States by the
delivery of the deed and the deed was
not delivered until after April 10,
1870, this also supports a conclusion
that a valid gift was not made before
July 25, 1969.

... With respect to the question whe-
ther the restrictions are such as to make
the gift one of a future interest in
property, the staff believes that sinee
President Nixon restricted access to
the papers, except to National Ar-
chives personnel only for archival
purposes, the gift was not free and
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clear but rather was so restricted that
" President Nixon was not really giving
“the papers until the restrictions no
“longer applied. This being the case,
:-the staff believes that even if a valid
~ gift had been made before July 25,
71969, in all respects, a charitable con-
- tribution deduction should not be al-
"lowed because the gift represented a
= future interest, which is disallowed
-~ as a deduction under section 170(a)
= (3) of the Internal Revenue Code.
A. Was There a Valid Gift of Papers
" On or Before July 25, 1969
The staff has concluded that Presi-
- dent Nixon’s gift of the second in-
stallment of his pre-presidential pa-
- pers was not completed on or before
July 25, 1969. The elements of a com-'
- pleted gift generally are intent of the :
. donor, delivery, relinquishment of do-
; minion and control and acceptance by
-.the donee.
Intent of donor to makea gift in

early 1969

The joint committee staff believes
- that President Nixon intended to make

©a gift of papers some time in 1969.
- This conclusion is based on the Feb-
“ruary 1969 correspondence between
Egil Krogh and Richard Ritzel, the
- President’s former law partner, and a
_~memorandum from John Ehrlichman,
Mr. Nixon’s White House counsel, to
* President Nixon discussing gifts of
. papers, in which President Nixon com-
- mented at the end of the memoran-
. dum, which apparently was forwarded
back to Mr. Ehrlichman, “Good.”

There is not sufficient evidence how-
. ever, that the President intended to
make his gift on or before July 25,
. 1969, or that he intended his gift to
_be a bulk gift, one large enough to
use up the maximum available chari-
table contribution for several years,
rather than a one-year gift, such as he
_had made in 1968 and such as Presi-
dent Johnson had made while he was
President. The staff has seen no writ-
_ten evidence to indicate that President
_Nixon intended a bulk gift of papers
" before July 25, 1969, and the other
evidence relating to this consists of
reports of conversations which are am-
biguous. ’

For purposes of determining the va-
lidity of tax deductions, the burden of
proof is on the taxpayer. The Presi-
dent’s counsel summarized the evi-
dence that President Nixon intended
to make a bulk gift in early 1969 in a
memorandum dated February 19, 1974.
This memorandum stated that near the
end of February 1969 the President

“had discussions with Mr. Ehrlichman
~concerning the donation of his pre-
presidential papers. The memorandum
“asserted that President Nixon ex-
“pressed his intention during these dis-
-cussions to make ‘a gift in 1969 of as
great a volume of papers as he could
‘treat as a deduction in that year and
: the statutory carryover period and to
* give any remaining papers later. The
- memorandum further stated that Mr.
- Ehrlichman conveyed this intention to
* Mr. Morgan and gave him staff respon-
~sibility for implernenting it immedi-
ately.

In an interview with the joint com-
mittee staff, Mr. Ehrlichman did not
“inform the staff of this conversation
with the President. He did say that the
- President intended to make a gift of
~his pre-presidential papers in 1969 and
that the gift was to cover the maxi-
"mum available deduction for more



years than just 1969, but he did not in-
-dicate that the President told him of
this directly in February, 1969, or that
he had relayed this to Mr. Morgan.
-Rather Mr. Ehrlichman stated that the
decision to make a 1969 gift was made
-at the time of the 1968 gift. In Mr.
Morgan’s staff interview he also did
not indicate that he was told by Mr.
Ehrlichman of the specific intentions
of the President to make a large gift in
-early 1969; and, in addition, the staff

has reviewed his memorandum of Au-.

gust 14, 1973, to Douglas Parker of the
“White House staff setting forth his
-“basie recollection of the facts regard-
ing the President’s papers.” He made
- no mention of these instructions in
that memorandum.

Another related factor in analyzing
the President’s intent in early 1969 is
his decision to change lawyers, replac-
ing Richard Ritzel of New York with
Herbert Kalmbach and Frank De-
Marco of California. The staff under-
stands that Mr. Kalmbach was the-
conduit between Mr. Ehrlichman and
H. R. Haldeman ot the President’s be-
half and Mr. DeMarco, and he has told
the staff in his initial staff interview
that he has no recollection of any con-
versation relating to a gift of papers in
the early part of 1969. Mr. DeMarco,
on the other hand, indicates that he
had heard that the President had made
a second gift of papers on March 27,
1969, from either his partner, Mr.
Kalmbach, or from Mr. Morgan in a
telephone conversation in early April,
1969. Not only has Mr. Kalmbach said
that he could not have been the one
who told Mr. DeMarco of a gift of pa-
pers because he was unaware of such a
‘gift, but also Mr. Morgan has no recol-
lection of a conversation about the pa-
pers with Mr. DeMarco in early April
1969. In a second staff interview, Mr.
Kalmbach said that while he has no
specific recollection of discussing the
papers with Mr. DeMarco, his impres-
sion is that he may have done so. He
said that this is so because after his
first meeting with the staff, he re-
viewed this matter and, when he exam-
ined his diary, he saw Mr. Morgan’s
name listed on March 26, 1969. He rea-
sons that if he talked to Mr. Morgan
that day (it being the first day the pa-
pers were delivered), Mr. Morgan must
have told him of the gift. He added,
however, that he has no specific recol-
lection of this, only his impression.

The staff has also tried to determine
how the amount of the gift ($576,000)
was derived. Mr. DeMarco told the
staff that information on the amount
of the President’s income was obtained
from Martin Feinstein, the accountant
at Vincent Andrews, Inc., who handled
the President’s taxes at that time, that
this information was relayed by Mr.
Feinstein to either Mr. Morgan or Mr.
Kalmbach, and that Mr. Morgan and
Mr. DeMarco calculated the approxi-
mate size of the gift. In an interview
with the staff, Mr. Feinstein has said
that no one contacted him in this re-
gard and that he was never aware of
the second gift of papers until he read
about it in the newspapers in 1973. Nei-

ther Mr. Ehrlichman nor Mr. Morgan
have any knowledge of. the determina-
tion of the amount of the gift, and nei-
ther of them indicated they.gave any
figure to Mr. DeMarco.

The staff has been told of only one
conversation about a bulk gift in early
1969 that both parties now recall,.a
phone conversation between . Arthur
Blech and Frank DeMarco in May
1969. Their recollections of the conver-
sation are practically identical, except
that Mr. DeMarco states that they
talked about a $500,000 figure, while
Mr. Blech said the figure was $550,000.
Both Mr. DeMarco and Mr. Blech as-
sert that in that conversation Mr. De-
Marco told Mr. Blech that the Presi-
dent had made a large gift prior to the
phone call. '

Mr. DeMarco has indicated that
when the original deed was signed on
April 21, 1969, he used a $500,000
amount on a schedule that he person-
ally typed, which is the amount he was

+ told was to be the amount of the gift.

However, Mr. DeMarco has been un-
able to produce that deed, so the only
indication that the schedule was pre-
pared in April 1969 is Mr. DeMarco’s
statement to that effect.

Furthermore, there is some circum-
stantial evidence that in early 1969
President Nixon intended a one-year
gift to be made later in the year. This
.would have been sensible from the
standpoint of tax planning, since the
President’s income and other charita-
ble contributions were not known in
early 1969, and a-miemorandum written
by John Ehrlichman in February 1969
implies-that the President was plan-
ning to-make a one-year gift. «

For these various reasons, the staff
concludes that there is insufficient-evi-
dence to indicate that President Nixon
intended to make-a bulk gift in early
1969.
' Delivery of the gift

On March 26-27, 1969, approximately
1,217 cubic feet of papers were trans-
ferred from the Executive Office
Building to the National Archives. The
President claimied on his tax return
that the date of this delivery was the
date of the gift, and the President’s
counsel have asserted that it consti-
tuted a gift of an undivided interest in
property, or was like an undivided in-
terest, since a portion of the papers ac-
tually delivered on that date did con-
stitute the gift that was ultimately
‘made. The staff believes it i§ impor-
tant to note with respect to the deliv-
ery of the papers that Dr. Daniel Reed,
the assistant archivist for presidential
libraries, has told the staff that he
instigated the delivery of the papers to
the National Archives, not Mr. Mor-
gan, because when they were asked to
perform archival work on the papers,
he was concerned that there was insuf-

ficient space in the Executive Office

Building where the papers - were
housed: Dr. Reed said he also prefer-
red to have the personnel-directly un-
der his supervision at the National Ar-
chives, rather than at the Executive
Office - Building; therefore, he sug-
gested that the papers be delivered to
the National Archives so that the work
could be performed on them there.

, The staff believes that the gift was
not an undivided interest, or like an
undivided interest, since some of the
papers were intended to be given and

_some retained, instead of an undivided

interest in each paper’ being given.
Moreover, because .of the dual func-
tipns of the National Archives for pres-
idential papers the staff does not be-
lieve that delivery of papers to the Ar-
chives indicates intent to make a gift.
Not only is the National Archives a re-
cipient of gifts of papers, manuscripts,
objects, etc., that may be given by
Presidents or any other individual, to
the United States, but also the Na-
tional Archives serves as a depository
and provides courtesy storage of mate-
rials for Presidents, members of Con-
gress, and certain others. President
Johnson’s case is typical. He delivered
a large quantity of his papers and ma-
terials to the National Archives for
storage purposes and made subsequent
gifts on a yearly basis of the material
that he had previously delivered for
storage. ~

On account of this dual purpose of
the -National Archives, the staff be-
lieves that for purposes of the tax de-
duction there needs to be some expres-
sion that the :delivery of these papers
represented a gift of a specific portion
of the papers. The staff has no evi-
dence that any such expression, either
oral or written, was made on or before
July 25, 1969; and no one at the Na-
tional Archives or the General Serv-
ices Administration has indicated any
awareness that any portion of the pa-

pers delivered on March 26-27, 1969,
was to be given to the United States as
of that date. They believed, rather,
that the papers were delivered , for
storage purposes and that there would
be future gifts from among the papers
that had been delivered, but not that a
gift had been made as of that date.
There are three other reasons as to
why this delivery could not have repre-
sented a gift of an undivided interest
in property. First, these, papers were
viewed as .the property of the Presi-
dent by the National  Archives at all
times in 1969. When requests were
made for withdrawals of papers, the
National Archives had no hesitation in
returning to the White House those pa-
pers that were requested since they at
all times viewed the papers as the
property of the President. Second, the
schedule that was attached to the deed

- which was given to the National Ar-

chives in April 1970 contained an item-
ization of those papers that were con-.
sidered as given to the United States.
“Thus, there was eventually a designa- .
tion of a specific portion of the papers
that had been delivered which meant
that the undesignated papers were evi-
dently still considered to be the prop-
erty of the President. Finally, the
amount of the gift claimed on the tax
return was $576,000, which is different
from the other two amounts that were
allegedly discussed in early 1969; that
is, the $500,000 amount to which Mr.
De Marco referred and the $550,000
amount to which Mr. Blech referred.

Based on these facts, the staff con-
cludes that there is not sufficient evi-
dence that the delivery of the papers
on March 26-27, 1969, represented a
gift of an undivided interest in the pa-
Pers. ...

Summary
The staff concludes that there is in-

§ufficient evidence of President Nixon’s
intent to make a bulk gift, of the deliy-
ery of the designated gift, of his relin-
quishment of ‘dominion and control over
the papers, or of acceptance by the GSA
or the National Archives before July
25, 19.69,>to support a tax deduction for
t'he gift of papers. Thus, the staft pe.
lieves' the President’s tax returns Sor
1969 through 1972 should be adjusteq
to reflect the disallowance of the deduc-
tions in those years.

B. Was it necessary for a deed to
accompany the gift.

A deed dated March 27, 1969, signed
by Edward L. Morgan, the deputy coun-
sel to the President, (but not signed by
Pres@ent Nixon) was delivered to the
GSA in April 1970. The documents ac-
corppanying the deed include the notari-
zation of Mr. Morgan’s signature dated
April 21, 1969 (the mnotary public was
Frank DeMarco, the President’s attor-
ney at that time), an affidavit signed by
Edward L. Morgan that he had the
authority to sign the deed (which also
was notarized by Frank DeMarco), and
a Schedule A which listed the materials
conveyed by the chattel deed. Questions
have been raised whether the deed
was necessary for this gift of papers,
whether the deed was in fact signed
in 1969, and whether Mr. Morgan had
the authority to sign the deed.

Need for a.deed with the second gift

of papers

As indicated above, the first gift of
papers made by the President in 1968
was made by the use of a deed signed
by President Nixon and countersigned
by an authorized representative of the
GSA, and the word “accepted” was spe-
cifically written on the deed next to the
signature of the GSA representative.

The 1968 and 1969 deeds both state
that the conveyance is made without any
reservation to Richard M. Nixon “of any
intervening interest or any right to the.
actual possession of the said materials,
it being understood that the delivery of
fchis chattel deed to the General Serv-
ices Administrator shall convey to the'



power immediately to take possessiou
of the said materials and to hold, use
and dispose of the same.”. )
- The chattel deeds prov1d¢d certain
restrictions or conditions. First, there
were restrictions on the access to_the
materials. The chattel deeds proYlded
that during the time that the President
is in office no person shall' have the
right to access to the materials except .
the President and those that he may
designate in writing and that any such
person shall be limited in the 1:1ght pf
access to those materials described in
the document as being designated for
use. In addition, the chattel deed gave
the President.the right and power‘at
any time during his lifetime to modify
or remove this restriction on any or all
of the materials and to grant access tp
any group or groups of persons‘by noti-
fying the GSA or other apgroprlate US.
agency in writing, (It is nc_>t clear
whether this latter clause was 1nten(§ed
to operate. as an extension of the penod
of restriction beyond the President’s
term in. office, or was simply intended
to make clear that he could }"elax the
restrictions while in office if he so
se.
Chgecgnd, the chattel deeds providefl
that if a presidential or archival deposi-
tory is established, that as soon as prac-
tical after the establishment of such
depository, the deeded materials are to
be transferred-to and housed at such
presidential archival depositors_f.

Third, the deeds also provided that
the employees designated by the Ar-
chivist of the United States may have
access to the materials, but only in the
course of the performance of their nor-
mal archival processing activities.

At the end of the deeds it is stated
that none of the foregoing restrictions
to be so construed, nor are they intend-
ed to vest any ownership or title in
the President.

As discussed above, the staff does
not belieye that a gift must be effected
by a deed. In fact, the staff does not
believe that a gift of presidential pa-
pers has to be made by any _Writ.ten
document, even though GSA guide-
lines indicate a preference for some
form of written document.

However, the staff believes that a
deed was necessary to complete the
intended 1969 gift of papers. Everyone
agrees that the President did not in-
tend to simply give these papers to the
National Archives. He intended to give
the papers subject to certain very spe-
cific restrictions, as outlined above. If
a gift is to be restricted or conditioned
in any respect, the staff believes that
there must be some explanation of the
condition or restriction to the donee,
and an acceptance of the gift, subject
to the restriction, by the donee. See
L. A. Gagne, 16 T.C. 498 (1951). The
law does not require that this expres-
sion concerning the restriction must
be made by deed; it could be made
orally or by some form of written doc-
ument other than a deed, so long as
it has been conveyed to the donee and
the gift is accepted subject to the con-
dition or restrictions which have been
imposed. R

But in this case, the staff has no evi-
dence that any expression of intent re-
lating to the restrictions or conditions
set forth in the deed was conveyed to
anyone at GSA or the National Ar-
chives either orally or any written doc-
ument other than by deed. The deed
and only the deed conveyed these re-
strictions. . . .

Was there a valid deed signed in 1969

Although the 1969 chattel deed was
dated March 27; 1969, no one contends
.that it was signed on that date. Mr. De-
Marco told the staff that either a copy
of the 1968 chattel deed was sent to
him by Mr. Morgan or was given to
him by Mr. Kalmbach, who had re-
ceived it from someone in Washington,
in the early part of April 1969, and

that he used this COPY 10 prepare g
deed for the second gift, Mr. Morgan
and Mr. Kalmbach, however, told the
staff that they have no recollection of
sending a copy of the 1968 chattel deed
to Mr. DeMarco. Thus, the staft does
a copy of the 1968 chattel deed prior to

not know who furnished Mr., DeMarco

April 21, 1969,

When Mr. DeMarco first met with
the staff in early January 1974, he told
the staff that he thought all of the pa-
pers that had been delivered to the Na-
tional Archives in March constituted
the gift and that he expected Mr. Mor-
gan to bring receipts of what was

given to attach to the deed. He said
that he had prepared a rough version
of the deed, which contained strike-
overs, and that when he met with Mr.,
Morgan on April 21 in California, he
had intended for Mr. Morgan to sign a
deed on that trip, but that since Mr.
Morgan did not bring any receipts for
what was given, Mr. DeMarco did not
know what to designate as the gift. He
claims that he had heard that the gift
was to be approximately $500,000 and
that on April 21, he personally typed a
Schedule A which stated that the gift
was to be $500,000 worth of papers. Mr.
DeMarco told the staff in his January
1974 interview, however, that Mr. Mor-
gan did not sign the deed that day. Mr.
DeMarco also said that he did not
know prior to April 21, 1969, that Mr.
Morgan had the authority to sign on
the President’s behalf. In his second
interview with the staff, Mr. DeMarco
said he now believes Mr. Morgan
signed the deed that day. The staff un-
derstands that Mr. DeMarco has given
this version of his story in the depo-
sition taken by the 'State of California
and interviews which were all subse-
quent to his first interview with the
staff.

When Mr. Morgan met with the\

staff, he said that he only recalled
signing the deed once and that he is 98
per cent sure that he signed it on
April 21; 1969. The staff has a copy of
the deposition taken by the State of
California from Mr. DeMarco’s secre-
tary, Mrs. LaRonna Kueny, in connec-
tion with their investigation of Mr. De-
Marco’s use of his notary commission.
In her deposition she stated that she
typed all the papers prior to April 21,
1969, except for the Schedule A which
Mr. DeMarco-said he typed himself on
that date. One question that the staff
raises concerning the story of Mrs.
Kueny is that she indicates that she
typed all of the papers prior to April
21, 1969, but Mr. DeMarco told ~the
staff that he was not aware that Mr.
Morgan had the authority to sign the
deed on behalf of the President until
their April 21 meeting. This raises the
question as to how the documents with
Mr. Morgan’s name on them, especially
the affidavit, could have been pre-
pared before April 21, 1969. The staff
understands that Mrs. Kueny, in a
later version of her story, indicated
that all the documents were prepared
because she was told that they had to
be prepared before April 21 because
Mr. Morgan was going to sign the deed
that day.

Mr. Kalmbach, who was with Mr.
Morgan and Mr. DeMarco. virtually the
entire day on April 21, 1969, indicated
that he has no recollection of any con-
versations relating to a gift of papers
by the President. He did say that laten
in the afternoon in their firm’s office
he saw Mr. Morgan sign something but
he had no knowledge that it was a
deed and has no recollection of\hear-
ing anything in the office at that time
or anytime during the day in regard to
a deed.

The staff questioned the time of the
signing of the deed because of infor-
mation brought to'‘its attention about
the deed in the possession of the Na-
tional Archives. This deed is a dupli-

cate original, which means that it is a
photostat 6f the original but with an
original signature by Mr, Morgan and
Mr. DeMarco. This deed consisted of
the Schedule A, which had an itemized
listing of the papers donated as part of
the second gift of papers. It is clear
that this Schedule A could not have
been prepared before March 27, 1970,
because not all of the Papers were des-
ignated as a part of the gift until that
time. The staff learned, however, that
each of the pages of the documents ac-
companying the deed, including the
page on which Mr. Morgan signed the
deed and the page that contains the
Schedule A, contain similar photostat-
ing marks. This strongly suggests that
this version of the deed was prepared
and signed after the preparation of the
Schedule A after March 27, 1970.

Mr, DeMarco gave the following ex-
_planation. He indicated that when the
Schedule A was finally prepared and
typed, it was of a different type face
than the rest of the deed that he al.
leges had been typed in 1969, because
they had moved their offices and
bought new typewriters. This being
the case, Mr. DeMarco said that the
entire deed was retyped for aesthetic
purposes and that Mr. Morgan signed
the new deed on April 10, 1970, which
in effect, memorialized the previous
deed he signed in 1969. Mr. DeMarco’s
secretary said in her California depo-
sition that she did type all of the docu-
ments relating to the deed a second
time in 1970 to conform the type. She
said that she was retyping from the
original 1969 typed documents but
does not recall whether there were any
signatures on the documents she cop-
ied. She is positive that they were the
original documents and that they did
not have any strikeovers or changes on
them. ) :

Mr. Morgan, the staff understands,
now claims that he signed the deed
twice, once on April 21, 1969, and a sec-
ond time on April 10, 19870, which dif-
fers from his original statement to the
staff that he only remembered signing
the deed once.

The staff has no information or evi-
dence as to whether the President had
any knowledge of what was done on
his behalf with respect to the deed. It
should be noted, however, that the sec-
ond deed was signed by Mr. Morgan on
April 10, 1970, in his office at the |
White House, which is the same day
Mr. Nixon signed the tax returns.

The staff asked Herbert Kalmbach
and Frank DeMarco, about what tran-
spired during the meeting with Presi-
dent Nixon on April 10, 1970, when he
signed his 1969 tax return. (President,
Nixon signed a waiver of attorney-
client privilege in order that this ques-
tion could be answered.)

Messrs. Kalmbach and DeMarco told
essentially the same story of the April
10 meeting. They said that they were
ushered into- the Oval Office at ap-
proximately 12:15 p.m. They said that
they spent some time discussing Cali-
fornia -politics with the President and
then Mr. DeMarco led President Nixon
through a cursory examination of each
page of his return. They said that the
President commented “That’s fine” af-
ter most of the pages and compli-
mented them on doing such a compe-
tent job on his return. They said that
‘there was no discussion of the possibil-

ity that the President’s charitable con-
tribution deduction for the gift of pa-
pers was not valid or of the deed to
that gift. Messrs. Kalmbach and De-
Marco then said that they went to see
Mrs. Nixon, who talked with them for
several minutes and then signed the
return. ) ‘

The staff does not draw any conclu-
sions from this information that the
President had any knowldge of any of
the facts invelving this deed. Insofar
as Mr. DeMarco and Mr. Morgan are



concerned, the staff notes that their
versions of the stories have changed
from the original versions related to
the staff. ) .

The staff believes that a deed is nec-
essary to accompany this gift of papers
because the restrictions and condlt}ons
contained in the deed and that since
the deed was not delivered until after
April 10, 1970, this is a ba.sis also for
concluding that a valid gift was not
made prior to July 25, 1969, since the
deed stated that its delivery convgyed
title of the papers to the United
States. Furthermore, the staff ques-
tions whether Mr. Morgan had the au-
thority to sign the deed, since he was
given no power of attorney . .. )

6. Staff Analysis of Facts Relating

to the Second Gift of Papers
Apart From the Deed

A. INTENTIONS OF PRESIDENT
NIXON TO MAKE A GIFT IN EARLY
1969 , '

During the” course of its investiga-
tions into the validity of the deduction
for the second gift of papers, the staff
made an effort to determine whether
President Nixon intended to make a
gift of his papers in the early part of
1969 and the amount of the intfanded
gift, including whether the thigklng at
this time was to make a bulk gift (that
is, one large enough to permit a
carryforward) or a one-year gift .fo_r tax
purposes. The staff discussed this issue
with several members of President
Nixor’s staff who were handling his
personal finances in early 1969, other-
individuals who were involved in Pres-
ident Nixon’s legal and financial mat-
ters at that time, and personnel at the
National Archives who were involved
in the discussions and arrangements
with the White House staff relating to
the gift...

Staff Analysis

In their defense of President Nixon’s
deduction for his second gift of papers,
the President’s counsel have relied
heavily on the assertion that early in
1969 the President intended to make a
large gift of his papers. The staff ac-
knowledges that at this time the Presi-
dent intended to make a gift sometime
in 1969. The issue then is whether

there was an intent to make a gift in -

early 1969 and whether the gift in-
tended sometime in 1969 was to be a
bulk gift, one large enough to use up
the maximum charitable contribution
deduction for several years, or like the
gifts of President Johnson and like
President-elect Nixon’s 1968 gift, a gift
large enough to use up only one year’s
available deductions.

. The staff has seen no written evi-
dence to indicate that in early 1969 the
President intended to make a gift be-
fore July 25, 1969, nor has it seen any
written evidence to indicate that the
gift the President planned to make
sometime in 1969 was to be a bulk gift,
The evidence for these assertions by

President Nixon’s counsel consists en-

tirely of reported conversations about
the President’s gift. Their memoran-
dum asserts that in February 1969,
President Nixon .told John Ehrlichman
to make a bulk gift and that Mr. Ehrl-
ichman told Edward Morgan to make
the gift on behalf of the President.
However, in his interview with the
staff, Mr. Ehrlichman did not mention
this alleged conversation with the
President, nor did Mr. Morgan in his
staff interview recall any conversation
with Mr. Ehrlichman about executing
President Nixon’s intent to make a
bulk gift rather than a one-year gift.
_The lawyer who prepared President
Nixon’s tax return in 1969, Frank De-
Marco, has told the staff of several dis-
cussions of the gift in early 1969 which
mentioned approximately a $500,000
figure. These were with Edward Mor-
gan, Ralph Newman, ang Arthur Blech.
Mr. Morgan does not recall discussing
the $500,000 figure with Mr. DeMarco,
and Mr. Newman believes that his dis-

cussion occurred in late October 196Y,
not in April. Only Mr. Blech corrobo.
rates Mr. DeMarco’s story about dis-
cussing a bulk gift in early 1969, ex-
cept for the difference between them
in the:precise amount of the gift,

There are also several pieces of cir-
cumstantial evidence that suggest that
the President in early 1969 blanned to
make a one-year gift later in the year,
as he had done in 1968, not a bulk gift
in March. In early 1969, it would have
been difficult to make an accurate pro-
Jection of the President’s income for.
that year, as the staff was told had
been done, because several issues had
not yet been settled, including the tax
consequences of the sale of his New
_York apartment, the sale of his stock
in Fisher’s Island, Ine., and the distri-
bution resulting from the termination
of his interests in the law bartnership.
Also, the President had certain income
from some of his writings which he
wanted to assign to charity. From the
standpoint of rational tax planning, it
woqld have made more sense to wait
until toward the end of the year, when
the President’s income for 1969 and his
other charitable contributions were
known, before making a gift of papers
to take up the balance ‘of “the maxi-
mum charitable deduction available.
Thls.was the course followed in all of
PreS{dent Johnson’s " gifts of papers
and in President Nixon’s 1968 gift of
bapers. '

The staff therefore ‘concludes that
pr: the purpose of determining the va-
11d1ty' of President ‘Nixon’s deduction
for his gift of bapers, where the bur-
den of proof is on the taxpayer, it can-
not accept as fact the assertion of
PI_‘esident’s counsel that President
Nixon intended to make a bulk gift of
bapers in March 1969 . . .

9. Staff Analysis of Facts Relating to
the Deed Dated March 21, 1969, of
the Second Gift of Papers

The President’s counsel claimed that
the date of the delivery of the pre-
presidential papers to the National
Archives on March 27, 1969, was the
date of the second gift of papers of
President Nixon, which were claimed
as a charitable contribution deduction

on his 1969 tax return. Although a
deed exists and. is. dated .March 27,
1969, it was not . signed by President
Nixon but rather by Edward L. Mor
gan, the Deputy Counsel to the Presi:
dent, and was not delivered to the Na-
tional Archives until after April 10,
1870. The copy of the deed that was
furnished to the National Archives is
a duplicate original (that is, a-photar
stat of the original deed with an orig-
inal signature). Because the deed con-
tains substantial restrictions on access
to and use of the papers, the staff be.
lieves that delivery of a signed deed
was necessary to complete the gift...,

Questions have been raised whether
this deed was ever signed in 1969. The
staff questioned this fact when it first
learned certain facts relating to the
Schedule A that was attached to the
deed. It is clear that the Schedule A
could not have been prepared until
after March 27, 1970, because it was
not until then that a list ever existed

of exactly what was to be given. It was

brought to the attention of the staft
that the duplicate original deed at the
National Archives had similar photo:
stating marks as the Schedule A, in-
dicating that the deed and the Sched-
ule A were both prepared at the samé
time. Thus, it became clear to the staff
at an early date that the signature of
Mr. Morgan could not have been made
on this duplicate original prior to
March 27, 1970....
Staff Analysis

For purposes of determining the
validity of tax deductions, the burden
of proof is on the taxpayer, not the
Government. The only evidence that

Mr. DeMarco prepared and Mr. Mor-
gan signed a deed of gift for the second
gift of papers on April 21, 1969, is the
statements of Messrs. DeMarco and
Morgan to that effect. The staff has
received only one written documenf
purporting to relate or even refer to
this deed — the draft of the Schedule
A that Mr. DeMarco said he prepared
on April 21, 1969. The deed itself, if
it existed, was, apparently, discarded
or lost. Furthermore, Herbert Kalm-
bach, who participated in most of the
meeting with Messrs. Morgan and De-
Marco, does not recall having heard
any discussion of the gift or the deed:
and John Ehrlichman, Mr. Morgan’s
boss, does not recall discussing the
deed with him. Finally, the staff has
found no evidence to corroborate Mr.
DeMarco’s statement that he had a
copy of the 1968 deed in April 1969....

PART TWO "

Purchase of property at San Cle- :
mente and subsequent sale of a.
portion to the B & C Investment

Company
1. Scope of Examination i
On July 15, 1969, the President pur-
chased approximately 27 acres of prop-
erty in San Clemente, California. The
property is generally referred to as
the - “Cotton estate.” On October 13,
1969, the President purchased an addi-
tional 2.934 acres of property, known
as the “Elmore property,” immediately
adjacent to the Cotton estate. Then, on
December 15, 1970, pursuant to the
President’s original desire to own only
a portion of the Cotton estate (as indi-
cated in the White House statement
on President Nixon’s finances release
on December 8, 1973), the President
sold a large portion of his interest in
tiese adjoining properties to the B& C
Investment Company. The portion of
his interest sold represented a large
part of the Cotton estate and all of
the Elmore property. 3
In reporting this transaction “on
President Nixon’s 1970 income tax. re-
turn, it was stated that the sale to the
B & C Investment Company did not
result in any gain which was taxable
to him. This resulted from the claim
that the amount of the original pur-
chase price of the property allocated
to the portion of the property sold was
exactly equal to the sales price, thus
resulting in no gain or loss on the
transaction. : y
Because a number of questions have
arisen with respect to this transaction,
the staff made an independent review
of the sale to the B & C Investment
Company. To assist the staff in deter,
mining whether this transaction was
reported correctly for income pur-
poses, an engineering firm and a real
estate firm located in Southern Cali-
fornia were commissioned to indepen-
dently determine the value of that
portion of the property sold and that
portion of the property retained at the
time of the sale. In addition to this ap:
praisal, the staff examined other ap-
praisals made on the property and
analyzed- Mr. Blech’s rationale for -
treating the transaction as he did on
tke President’s tax return. . . . .
5. Summary _
Under the tax law, the total cost
basis of the Cotton estate must be
“equitably apportioned” between that
portion of the Cotton estate sold to
B & C Investment Company and that
portion of the Cotton estate retained.
The staff believes that an equitable
allocation in this case must be one
that reflects the relative fair market
values of these portions at the time of
the purchase of the Cotton estate, on
July 15, 1969. Although the estimates
of actual fair market values varied con:
siderably, the important element is the
relationship between the estimated
value of the portion that was sold ir
1970 and the portion that was retained.



Of the four allocations that were made,
the table below indicates that th_re’g
of these allocations arrived at similar

relative values, Cost Basts 10 i
Allocation of Cotton Estate Cost Basis for *

ting Gain on 1970 Sale .2

Purposes of Computing e e e
allocated  "orloss

Mr. Blech, per tax return....$1,149,000 0

Internal Revenue Service..... 1,039,837 $109,163
Committee Staff ........... 1,031,164 117,836
Coopers & Lybrand. ........ e 1,031,630 117,370

Nonrecognition of Gain on the.
Sale of President and Mrs. Nixon’s
New York City Residence in 1969.

Facts concerning the sale of the New
York apartment and purchase of San
Clemente.

On May 14, 1963, President and Mr&.
Nixon purchased an apartment in a
New York City cooperative apartment
huilding located at 810 Fifth Avenue.
Because the building was organized as
a cooperative, this transaction was ac-
complished by -selling to the Presi-
dent 770 shares of common stock in
the apartment building corporation.
The President paid $100,000 for this
stock. President and Mrs. Nixon lived

See TEXT, Al4, Col. 1 “

TEXT, From A11

in that apartment from 1963 until just
before the President’s inauguration
in 1969. It was reported on the Presi-
dent’s 1969 tax return that he spent
$66,860 for improvements to the apart-
ment. ... :
Treatment of Gain on the Sale of the
-~ New York City Apartment. )
On the tax return the President filed
for 1969, the profit of $142,912, which
was realized on the sale and is sub-
ject to long-term "capital gain treat-
ment, was deferred because of the
claim that the San Clemente residence
was to be the principal residence of
the President. The tax return also
indicated that there was no business
use at any time of the New York City
apartment and that there was no busi-
ness use of the San Clemente res.
idence....
3. Summary of staff conclusion
. As a result of the above analysis,
‘the staff concludes that the nonrecog-
nition of gain provisions on the sale
of a residence (under sec. 1034 of the
Internal Revenue Code) are not appli-
‘cable to ‘the gafn on the sale of the
President’s New York apartment. In
addition, the basis of the stock of the
New York apartment should be re-
_duced by $3,366 and the basis of the
leasehold improvement should be re-
duced in the amount of $5,570 to take
into account the depreciation and
amortization - “allowable” for 1963
through 1968. Consequently, the tax
return: -of President Nixon for 1969
should be adjusted to reflect a long-
term capital gain of $151,848 (sales
“price of $312,500 reduced by the ad-
justed basis of $157,924 and legal fees
and miscellaneous expenses- of sale
amounting to $2,728). ¥
Expenditures of Federal Funds at
- President Nixon’s properties at
Key Biscayne and San Clemente
_ 2. Analysis of Tax Treatment
+ Under section 61 of the Internal
Revenue Code of 1954, gross incomie is
defined as “all income from whatever
source derived” unless excluded by
other provisions of the Internal Reve-
nue Code. ... . ‘
~Amounts received by an employee
from his employer are generally taxed
to the employee as compensation be-
cause of the existing employment rela-
-tionship. This does not mean that an
expenditure by the employer is income
only if it is intended to be conferred as
actual compensation for services ren-
dered. Such a concept of gross income
is too restrictive. Further, items of
gross income need not be in the form
of cash; it is sufficient that an item
can be valued in terms of money. In
Commissioner v. John Smith, a case

dealing - with the taxability of a stoek
option, the Supreme Court stated that
section 22(a) of the Revenue Act of
1938 (predecessor. of section 61 of the
1954 Code) “is-broad enough to include
in taxable income any economic or fi-
nancial benefit conferred on the em-

ployee as compensation, whatever the .

form or mode by which it is effected.”

It thus seems clear that the concept
of gross income established by the
courts under section.-§1 can include the
types of expenditures for property in-
volved in the President’s case. In de-
termining what expenditures give rise
to taxable income, the staff has ap-
plied the standard adopted by the
courts for determining what expendi-
tures by an employer constitute taxa-
ble income to an employee. In these
employer-employee cases the courts
have sought to determine whether the
expenditure was incurred primarily for
the convenience of the employer or
primarily to fulfill a business purpose.
If the expenditre was incurred for ei-
ther of these purposes, no taxable in-
come was received by the employee, In
President Nixon’s case the staff be-
lieves that expenditures which prima-
rily served a protective purpose were
incurred for the convenience of the
federal -government to fulfill its govern-
mental purpose. Thus, those expendi-
tures should not give rise to taxable in-
come to the President even though he
may have received some personal eco-
nomic benefit from the expenditures.
However, if the expenditure does not
primarily serve a protective purpose
and does provide a substantial per-
sonal ‘economic benefit to the Presi-
dent, the staff believes that the Presi-
dent has received taxable income. The
measure of the amount of taxable in-
come received should be the amount of
‘personal economic - benefit- obtained
from the expenditure 7. .

In the case at hand, many of the ex-
penditures have resulted in property
that ‘has been. affixed to the Presi-
dent’s residences. At a minimum, the

President has the complete use and en- ,

joyment of the properties . resulting
from those expenditures. However, the
staff believes that the President’s in-
terest in these expenditures goes sub-
stantially heyond mere use and enjoy-
ment. It is unlikely that the property
provided by the government will be re-
moved in the immediate future since
the Secret Service has a responsibility
to provide protection for the President,
and his wife during the remainder of
their lives. Moreover 1t_ is -doubtful
that when the requirement for, protec-
tion ceases, the salvage value of any
item of property will he greater than
the cost of removing the improvements
and replacing the property in its origi-
nal conditions. Thus, the staff believes
that in most cases the President’s inter-
est in the property approaches com-
plete eontrol and dominion and is al-
most certain to ripen into title. . . .
Even though it is believed that the
President has received some taxable
income the question remains as to
how the amount of taxable income he

_ Teceives is to be measured. In making
* these  determinations, the staff at-

tempted to estimate the amount of per-
sonal economic benefit conferred on
the President from each expenditure
by .considering several factors. First,
where it seemed likely that the Presi.
dent would® have Personally. incurred
an~expense even if the government
had .not, the staff believed that the
amount of personal economic benefit
was significant. In such a case, where
it was_able to-do so, the staff deter-
mined the amount. of personal eco-

nomic benefit as the amount of money _

that the President saved as a result of
the government incurring the expendi-
, ture. Only the cost which the Presi-
‘ dent would have incurred was deter-
. mined to be taxable income. For exam-
! ple, while the government paid $18,494

for the -electric forced-air heating sys-
tem installed at San Clemente, only
$12,988 of the amount was an amount
which the President would have paid
for a. heating system satisfactory to
him. Thus, only the lesser amount was
in<\zluded as taxable income. - .
Second, even in cases where it is not
clear that the President would have
been willing to incur the expenditure
himself, nevertheless the staff believes
a portion of the expenditure is taxable
income if the expenditure primarily
benefited the President. In those cases
the staff made an allocation of the

-cost of the expenditure to measure the

amount of ‘economic benefit to the
President. For example, although the
staff determined that the expenditure
for renovating the,“point gazebo” pri-
marily b‘ésefited the President, it is
also used to some extent to store cer-

a

tain security devices in one of the cabi-
nets. In this case, it is not certain that

the President would have personally
been willing to incur the full costs of
renovating the “point gazebo” himself.
However, the renovation did primarily
provide a benefit to him and only sec-
ondarily serves a security purpose. Ac-
cordingly, the staff believed it was ap-
propriate to make allocations with re-
_spect to this expenditure.

Finally, in cases where the staff de-
termined that an entire expenditure
may have served a security purpose,
but where the original security man-
dates were modified at a substantial
increase in costs because of the per-
sonal aesthetic preferences or desires
of the President, the staff believes that
a portion of the additional expenditure
bursuant to the President’s personal
taste was incurred primarily for the

President’s benefit. While the staff rec-
ognizes that the President has a right
to be assured that security improve-
ments placed on his premises do not
adversely affect the appearances of the
premises, the staff believes that sub-
stantial additional expenditures by rea-
son of his tastes should be income to
_ him. The staff has estimated the
amount of taxable income to be a por-
tion of the additional cost incurred by
reason of these desires. For examples,
while the “original” fence requested
by the Secret Service at Kay Biscayne
did not primarily benefit the Presi-
dent, additional costs were incurred as
a result of the President’s desire to in-
stall a fence similar to the fence at the
White House in Washington, D.C. The |,
staff concluded that a portion of this
additional cost should be taxable in-
come to the President . . . /

’

3. Expenditures at San Clemente
. INTRODUCTION - ‘

Since the President’s purchase of the
“Cotton estate” in San Clemente (con-
taining-approximately 27 acres), and the™*
“Elmore property” (2.935! acres), the -
Government has secured this property
by completely encircling the area. with
a fence and block wall. The total Gov-
ernment expenditures ‘on the Presi-
dent’s- property are listed by GSA at
$764,000 . N

5. Summary
The following table summarizes the
additional taxable income because of
the expenditure of Federal funds at
the President’s properties in San Cle
mente and Key Biscayne. )

Additional Taxable Income Because of the *
Expenditure of Federal Funds at the P; esident’s
Properties in San Clemente and Key Biscayne




\

; 1969
San Clemente expenditures: . *
Den windows in residencﬁ s%,soo .00

Heating system ......... 12,988.00
Boundary surveys .: .. 5,472.59
BEWeI: ., i v s .. 3,800.00
Handrails E 998.50
Paving ................. B, 866.66
Cabana. staif Tail to’ beach,
-railroad crossing .and. -
warning signals ....... 3,500.00
Landscape construction ... 3,600.00
Landscape maintenance .. *.5,799.00
Total San Clemente
expenditures ... 43,624.75 -
Key Biscayne expendltures.
Shuffleboard court ..... 1,600.00
Fence and hedge system.. 12,679.00
Landscape construction .. 3,414.00
Landscapbe maintenance .. 1,124.00
Tota.l Key Biscayne
penditures ...... 18,817.00.
Total Federal expenditures
at San Clemente and’
Key Biscayne ............ 62,441.75
1971
8an Clemente exnenditurem z
Exhaust fan . $388.78
Point gazebo . . 4,981.50
Landscape maintenance .. 1,593.00
. Total San Clemente
expenditures ...... 6.963.28
Key Biscayne expenditures:
Landscape maintenance. .. 1,992.00

Total Pederal expenditures
at San Clemente and
Key Biscayne ........... 8,955.28

1970

$15,635.00
15,635.00

2,165.00
2,165.00

17,800.00
1993

$391.00
391.00
2,710.00

3.101.00




