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~alifornia Burglary Trial

Nixon Subpoena Rejected

By Eugene L. Meyer
Washington Post Staff Writer
White House attorneys yes-
terday rejected a state judge’s
order that President Nixon

personally appear at the Cali-
fornia burglary trial of for-
mer presidential assistant
John D. Ehrlichman and the
White House “plumbers.”

- ¥ Mr. Nixon were to obey
the subpoena, the White
House said, the precedent
would “damage irreparably”
the President’s ability to fune-
tion, and “his inability to per-
form the duties as the chief
executive would threaten the
entire security of the nation.”

o ;

The White House response
was contained in a nine-page
brief and two-page cover letter
from special presidential coun-
sel James D. St. Clair, sub-
mitted to D.C. Superior Court
Chief Judge Harold H.
Greene.

In line with interstate agree-
ments governing subpoenas,
Greene has set a March 15
hearing on whether Mr. Nixon
is a witness “material and nec-
essary” to the California case
and should be made to appear.

The subpoena was issued
Jan. 30 by California Superior
Court Judge Gordon Ringer at
the request of lawyers for de-

| fendants Ehrlichman, G. Gor-
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don Liddy and David Young,|
in connection with the Sep-
tember, 1971, burglary of the
offices of Dr. Fielding, Dan-
iel Ellsberg’s psychiatrist,
The next move is up to the
defendants’ lawyers, who have
until March 8 to reply. The
White House then will have |:
until March 13 to make any
additional written arguments |
before the hearing.
The defendants, members of|,
the White House special inves- |-
tigation unit known as “the
plumbers,” contend that any |
events that occurred were oc-|-
casioned by sensitive security|.
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matters. They want .the” Presi-
dent to so testify at a pre-trial
hearing and at trial. : B

The White House response
yesterday, drawn only en the
issue of whether Mr.- - Nixon
should be made to appear in
person, did not foreclose the
possibility that he miglht an-
swer written interrogatories.
Such a possibility was. Traised
earlier by St. Clair as a.matter
for negotiation’ hetweér. attor-
neys. .. .o o

In his ‘éover letter; St Clair
questioned whether a state
court could, subpoena a Presi-
dent and said the effect of Mr.
Nixon’s being made to testify
“would be crippling and would
threaten the .very essence of
the office of the presidency
and, in turn, the nation .-...

“As’ chief. executive: of the
Uriited .- ‘States,” - StwrClair
wrote, “a President must be
concerned on a-“daily “basis
with significant national and
international issues which af
fect the public interests of all
Americans. }

“To accede to the compul-
sory process of a state court
would not only unduly inter-
fere with the grave responsi-
bility of a President to make
the decisions which affect the
continued security of the na-
tion but would open the door
for unfettered and wholesale
imposition upon the office of
the President by the courts in
each.of the 50 states.”
The White House brief, sub-

ymitted by St. Clair, John A,
| McCahill and Michael A. Ster-
lacei, says that since the Con-
stitution’st'a‘dOption, ne court
—state of federal-—has 'held
that a President ean be made
to “testify in person in compli-
ance with a summons.”

Chief Justice John Marshali,
in the Aaron Burr trials of
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in the very structure 6f th
Constitution,”  the . White

House concluded, “comﬁ?’el ¢
i . . " e L ]
chief executive™ officep tes ap

/pear in. person to tedtil¥. .

“As expressed in a differ
ent era by President Jeffer
son, the President cannot sac
rifice the compelling and rea
‘interests’ of over 200 million

1807, subpoenaed President
Thomas Jefferson -to testify in;
Richmond. The White House |
attorneys pointed out _vester-]
day that Marshall “conceded,
however, that the .official
Ruties of the President might
make it difficult, if not impos-
sible, forhim to comply.”
Jefferson, the White House
noted, did not “broadly chal- |
lenge” a federal court’s power
to subpoena him but, citing
pressing business, refused to
testify in person ‘at Burrs
treason -trial. Jefferson -sub-
mitted relevant evidence by
letter through the U.S attor-:
ney. i
The -White House stressed]
Jefferson’s assertion that noi
court could command “the ex-[
ecutive government to aban-!
don superior duties and attend '
(the court) at whatever dis-
tance.” .
Citing a 1969 Florida case,
{the White House said that no
lower court can exert its will
over the executive, in'this case
a governor. Extending {he
principle, the White House
said, “Any attempt by a'state
to exercise control over the
person of the chief. executive
of the United States is an act
repugnant to the Constitution
and therefore null and void . .
“IFederal and state courts
cannot, consistent with the
separation of powers inherent |

Americans to satisfy the possi.
ble interest of any one indiyid
ual .. e
“The Constitution "+ has
vested great responsibility. iy
the President of the United
States, and he is determined
to preserve the integrity of
the executive office in afash-
ion that will not damage irve.
parably the abilily of the chief
executive to function.”



