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duty to conform. We must,
therefore, determine wether
‘the President is legally bound
to comply with an order en-
dorsing a subpoena.

Constitutional Silence

The Constitution makes no
mention of special Presiden-
tial immunities. Indeed, the
executive branch generally is
afforded home. This silence
cannot be ascribed to over-
sight. James Madison raised
the question of executive
privieges during the consti-
tutional convention, and Sen-
ators and Representatives en-
joy an express, if limited,
immunity from arrest, and an
express privilege from inquiry
concerning ‘‘speech and de-
bate” on the floors of Con-
gress. Lacking - textual sup-
port, counsel for the President
rnonetheless would have us
infer immunity from the
President’s political mandate,
or from his Vulnerability to
impeachment, or from his
discretionary -powers..  These

are invitations to refashion

the Constitution and we re-
ject them.

Though the President is
elected by nationwide ballot,
and is often said to represent
all the people, he does not
embody- the mnation’s sover-
eignty. He is not above the
law’s commands: “With all
its defects, delays and incon-

veniences, men have dis-
covered no technique for
long preserving free govern-

deed, the President has, in
this case, expressly abjured
the course of setting himself
above the law.

‘Unreviewable Discretion’

Finally, the President re-
minds us that the landmark
decisions recognizing judicial -
power to mandamus execu-
tive compliance with “mini-
sterial” duties also acknow-
ledged " that the executive
branch -enjoys an unreview-
able discretion in many areas

~ of “political” or “executive”

administration.

While true, this is irrele-
vant to the issue of Presiden-
tial immunity from judicial
process. The discretionary-

. ministerial distinction con-

cerns the nature of the act

or omission under review,
not the official title of the
defendant. No case holds that
an act is discretionary mere-
ly because the president is
the actor. If the Constitution
or the laws of evidence con-
fer upon the . President the
absolute discretion to with-
hold material subpoenaed by
a grand jury, then of course
we would vacate, rather than
approve . with modification,
the order entered below.
However, this would be be-
cause the order touched upon
matters within the Presi-

dent’s sole discretion, not be-

cause the President is im-

the President stress, that
Presidents and Attorneys
General have often said that
the President’s final and
absolute assertion of execu-
tive privilege is conclusive
on the courts. The Supreme
Court in United States v.
Reynolds, however, went a
long way toward putting this
view to rest. The Reynolds
court, considering a- claim
strongly asserted: “The gourt

“itself must determine whether

the ‘circumstances -are ap-
propriate for. the claim of
privileges” “Judicial control
over the evidence in a case
cannot be abdicated to-the
caprice of executive of-
ficers.” It is true that, some-
what inconsistently with this
sweeping language, ‘the court
farmally reserved decision on’
the Government’s claim that
the executive has an absolute
discretion  constitutionally
founded in separation of
powers to withhold docu-
ments. However, last term in
Committee for Nuclear Re-
sponsibility, Inc. v. Seaborg,
we confronted directly a
claim of absolute privilege
and rejected it: “Any claim

‘to executive absolutism can-

not override the duty of the
court to assure that an .of-
ficial has not exceeded his
charter or flouted the legis-
lative will.” -
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Aphere to Decision

We aphere ‘to the Seaborg
decision. To do otherwise
would be effectively to ignore
the clear words of Marbury
v. Madison, that “it is em-
phatically the province and
duty of the Judicial Depart-
ment to say what the low is.”

Seaborg is not only consis-

tent with, but dictated by,
separation of powers doctrine.
Whenever a privilege is as-
serted, even one expressed
in the Constitution, such as
the speech and debate privil-
ege, it is the courts that de-
termine the validity of the
assertion and the scope of
the privilege.

That the privilege is being
asserted by the President
against a grand jury sub-
poena does not make the
task of resolving the conflict-
ing claims any less judicial in
nature. Throughout our his-
tory, there have frequently
been conflicts between inde-
pendent organs of the Feder-
al Government, as well as
between the state and Fed-
eral governments. When such
conflicts arise in justiciable
cases, our constitutional sys-
tem provides a means for re-
solving them—one Supreme
Court. To leave the proper
scope and application of ex-
ecutive privilege to the Pres-
ident’s sole discretion would
represent a mixing, rather
than a separation, of execu-
tive and judicial functions. A
breach in the separation of
powers must be explicitly au--
thorized by the Constitution,
or be shown necessary to the
harmonious  operation of
“workable government.” Nei-
ther condition is met here.
The Constitution mentions no
executive privileges, much
less any aboslute executive
privileges. e

Not Required

Nor is an absolute “privi-
lege required for workable
government. We acknowledge
that wholesale public access
to executive deliberations and
rdocuments would cripple the
executive as a co-equal

branch, but this is' an argu-

ment for recognizing execu- .

tive privilege and for accord-
ing it -great weight, but for
making the executive the
judge of -its own privilege.

If the claim of absolute
privilege was recognized, its
mere invocation by the Presi-
dent or his surrogaté could
“deny access to all documents
in all the executive depart-

The President’s Oval Office in the White House,

ments of all citizens and
their representatives, includ-
ing Congress, the courts as
well as grand juries, state
governments, state officials
and all - state subdivisions.
The Freedom of Information
Act could become nothing
more than a legislative state-

~ment of unenforceable rigts.

Support for this kind of mis-
chief simply cannot be spun
from incantation of the doc-
trine of separation of powers.

Any contention of the
President that records of his
personal conversations are
not covered by the Seaborg
holding must be rejected. As
our prior discussion of United
States v. Burr makes clear,
Chief Justice Marshall’s posi-
tion supports this proposi-
tion. At issue in Burr was a
subpoena to President Jeffer-
son to produce private letters
sent to him—communications
whose status must be con-
sidered equal to that of pri-
vate oral conversations, We

follow the Chief Justice andg

hold today that, although the
views of the Chief Executive
on whether . his executive
privilege should obtain are
properly given the “greatest
weight and deference, they
cannot be conclusive.

The President’s privelege
cannot, ‘therefore, be deemed
absolute. We think the Burr
case makes clear that appli-
cation of executive privilege
depends on-a weighing of the
public interests that would be
served by disclosure in a par-
ticular case. We direct our at-
tention, however, solely to
the circumstances here. With
the possible exception of ma-
terial on one tape, the Presi-
dent does not assert that the
subpoenaed items involve
military or state secrets; nor
is .the asserted privilege di-
rected to the particular kinds
of information that the tapes
contain. Instead, the Presi-
dent asserts that the tapes
should be deemed privileged
because of the great public in-

. terest in maintaining the con-

fidentiality of conversations
that take place in the Presi-
dent’s performance of his of-
ficial duties. This privilege,
intended to protect the effec-
tiveness of the executive de-
cision-making process, is
analogous {o that between a
Congressman and his aides
under the speech and debate
clause; to that among judges,
and between judges and their
law clerks; and similar to

‘that contained in the fifth

exemption to the Freedom of
Information Act.

Unique Circumstances

Our conclusion that the
general confidentiality privi-
lege must recede before the
grand jury’s showing of need
is established by the unique
showing possible. In his pub-
circumstances that made this
lic statement of May 22,
1973, the President - said:
“Executive privilege will not
be invoked as to any testi-
mony concerning possible
criminal conduct or discus-
sions of possible criminal
conduct, inthe matters pres-
ently under investigation, in-
cluding the Watergate affair
and the alleged cover-up.”
We think that this statement
and its -consequences may
properly be considered as at
least one factor in striking
the balance in this case. In-
deed, it affects the weight
we give to factors on both
sides of the scale. i

On the one hand, the
President’s action- presum-
ably reflects a judgment by
him that the interest in the
confidentiality = of  White
House discussions in general
is outweighed by such mat-
ters as the public interest,
stressed by the special prose-
cutor, in the integrity of the
level of the executive branch
closest to the President, and
the public interest in the
integrity _of the ‘electoral
process—an interest stressed
in such cases as.Civil Service
Commission v. National As-
sociation of Letter Carriers
and United States v. United
Automobile  Workers. Al-
though this judgment in no

. way . controls our decision,

we think it supports our
estimation of the great public:
interest that attaches to the
effecive functioning of the
present grand jury. As Burr
makes clear, the courts ap-

proach their function "by
considering the President’s
reasons and determinations
concerning confidentiality.
At the same time, the pub-
lic testimony given conse-

- quent to.the President’s deci-
. sion substantially diminishes

the interest in maintaining
the confidentiality of conver-
sations , pertinent to Water-
gate. The simple fact is that"
the conversations are no
longer confidential. Where it
is proper to testify about oral
conversations, taped record-
ings of those conversations
are admissible as probative
and corroborative of the
truth concerning the testi-
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mony. There is no “constitu-
tional right to reply on pos-
sible flaws in the [witnesses’]
memory. . . . No other argu-
ment can justify excluding an
accurate version of a conver-
sation ‘that 'the [witness]
could testify to from mem-
ory.” In short, we see no
justification, on confidential-
ity grounds, for depriving the
grand jury of the best evi-
dence of the .conversations
available. ‘
The district court stated
that, in determining the ap-
plicability of privilege, it was
not controlled by the Presi-
dent’s assurance that ' the
conversations in question oc-
curred pursuant to an exer-
cise of his constitutional
duty to “take-care that the
laws be faithfully executed.”
The district court further
stated that while the Presi-
dent’s claim would not be
rejected on ‘any but the
strongest possible evidence,
the court was unable to de-
cide the question of privilege
without inspecting the tapes.
" This passage of the district
court’s opinion is not entirely
clear. If,” however, the dis-
trict judge meant that rejec-
tion of the claim of privilege
requires a finding that the
President - was not engaged
in the performance of his
constitutional duty, we can-
not agree. We emphasize
that the grand jury’s show-
ing of need in no sense relied
on any evidence that the
President was involved in,
or even aware of any alleged
criminal -activity. We freely
assume, for purposes of this
opinion, that the President
was engaged in performance
of his constitutional duty.”

May Order Disclosure
Nonetheless, we hold that

the District Court may order

disclosure of all portions of
the tapes relevant to matters
within the proper scope of
the grand jury’s investiga-
tions, unless the court judges
that the public interest served
by nondisclosure of particu-
lar statements or information
outweighs the need for that
information demonstrated by
the grand jury.

The = question remains
whether, in the circumstances
of this case, the District
Court was correct in ordering
the tapes produced for in
camera inspection, so that it
could determine whether and
to what extent the privilege
was properly claimed. Since
the question of privilege
must be resolved by the
court, there must be devised
some procedure or series of
procedures that will, at once,
allow resolution of the ques-
tion and, at the same time,
not harm the interests that
the privilege is intended to
protect. s i

Two days after oral argu-
ment, this court issued a
memorandum calling on the
parties and counsel to hold
conversations toward the: ob-
jective of avoiding a needless
‘constitutional adjudication.
Counsel reported that their
sincere efforts had mot been
fruitful. Tt is our hope that
our action in providing what
has become an unavoidable
constitutional ruling, and in
approving, as modified, the
order ‘'of the District Court,
will be followed by maximum
cooperation' among the par-
ties. Perhaps the President
. will find it possible to reach
some agreement with the spe-
cial prosecutor as to’ what
portions of the subpoenaed
evidence are necessary to the
grand jury’s task. -

‘Residual Problem’

Should our hope prove un-
availing, we think that in
camera inspection is a neces-
sary and appropriate method
or protecting the grand jury’s
interest in securing evidence
directly relevent to its deci-
sions. The residual problem
of this case derives from the
possibility. that there are ele-
ments of the subpoenaed re-
cordings that do not lie
within the range of the ex-
ception that we have defined.

This may be due, in part,
to the fact that parts of the
tape recordings do not relate
to Watergate matters at all.
What is apparently more
stressed by the President’s
counsel. is that there are
items in the tape recordings

. that should be held confiden-
. tial yet are inextricably inter-
.'spersed. .with the portions
i that relate to Watergate.
‘They say, concerning the
‘ President’s decision to permit
‘testimony  about possible
-criminal ‘conduct or discus-
- sions thereof, that testimony
..can be confined to the rele-
vant portions of the conver-

. ‘sations and can be limited to

matters that do not endanger
national security. Recordings
cannot be so confined and
limited, and thus the Presi-
dent has concluded that to
produce the recordings would
do serious damage to Pres-
idential privacy and to the
ability of that office to
function. o '

The argument is not con-
fined to matters of national
. security, for the underlying
importance of preserving can-
dor of discussion and Presi-
dential privacy pertains to
all conversations that involve
discussion or making ofpol-
icy, ordinary domestic poli-
icies as well as matters of
national security, and even
to personal discussion with
friends and advisers on seem-

_ingly trivial matters. Concern-
"ing the ‘inextricability prob-

lem, the Presiden’t counsel
say:

“Recordings are the - raw
material of life. By their
‘very nature they  contain
spontaneous, informal tenta-
tive and frequently pungent

. comments on a variety of
~-subjects " inextricably inter-
~wined into one conversation.
"The nature 6f informal, pri-.

vate conversations is such
that it is not practical to sep-
arate what is arguably rele-
vant from what is clearly

.- irrelevant.” - .

-‘An Appropriate Means’

The “inextricable intermin-
gling” issue. may be poten-
tially significant. The district
court correctly discerned that
in camera inspection is per-
missible, even though it in in-
volved what the President’s
counsel agree is a “limited
infraction” of confidentiality,
in order to detmine whether
there is inextricable inter-
mingling. In E.P.A. v. Mink,

the Sppreme Court ‘declared
that in camera inspection
was an; appropriate means of |

determjning whether and to
what ° extent documents
sought in litigation were dis-
closable as factual informa-
tion even though the Govern-
ment argued that the docu-
ments “submitted directly to
the President by top level
Government officials” were,
by their very nature, a blend-
ing of factual presentation
and policy recommendations

that are necessarily “inextri--
cably interwined with policy-
making processes.” )
The Supreme Court stated
that it had no reason to be-
lieve that the district judge
directed to make in camera
inspection “would go beyond
the limits of the remand and
in .any way compromise the
confidentiality of deliverative
information.” The Court ac-
knowledged that. “the en-
couragement of open expres-
sion of opinion as to govern-
ment ‘mental policy is home-
what impaired by a require-
ment to submit the evidence
even (in camera).” Yet the.
Court stated: “Plainly, in
some situations, in camera
inspection will be necessary
and appropriate.” It further
noted: “A  representative
document of those -sought
may be selected for-in camera
inspection.” And it suggested
that the agency may disclose
portions of - the " contested"
documents and attempt to.
show by circumstances, “that’
the excised portions’ consti-
tute the bare bones of pro--
tected matter.” e B

’ Differen_c‘esv Noted

In this case the line of
permissible disclosure is dif-
ferent from that .in - Mink;
since -even policy and decis-
ional discussions are disclos-
able if they relate to Water--
gate and ‘the alleged cover:
up, but Mink confirms that
courts = appropriately exam-
ine ‘a disputed item in cam-
era, even though this neces-..
sarily involves a limited in-
trusion upon what ultimately
may be held. confid¢ntial, -
where it appears with rea-
sonably clarity that some ac-
cess is ‘appropriate, and in
camera inspection is needed
to determine what should

and what should not be re-
vealed.

Mink noted that the case
might proceed by the Gov-
-ernment’s disclosing portions
of ‘the contested documents,
‘and also noted an instance
in which the “United States
offered to file an abstract of
factual information con-
tained in the contested docu-
ments [F.B.I. reports].” We
think that the district judge
and counsel can illuminate
the key issue of what is “in-
extricable” by cultivating
the partial excision and “fac-
tual abstract” approaches

‘noted in Mink.

The District Court contem-
plated that “privileged por- -
tions may be excised so that
only unprivileged matter goes

- goes before the grand jury.”

Even in a case of such inter-
mingling as, for example,
comment on Watergate mat-
ters that is “pungent,” once
counsel, or the district judge,
has listened to the tape re-
cording of a conversation, he
has an ability to present only
its relevant portions, much
like a bystander who heard
the conversation and is called
to testify. He may give the
grand jury portions. relevant
-to Watergate, by using ex-
cerpts in part and summaries
in part, in 'such a way as not
to divulge aspects that re-
flect the pungency of candor
or are otherwise entitled to
confidential treatment. It is
not so long ago that appel-
late courts routinely decided
cases without an exact tran-
script, but on an order of
the trial judge settling what
was given as evidence.



Procedure Outlined

We contemplate a opro-
cedure in the district court,
following the issuance of our
mandate, that follows the
path delineated in Reynolds,
Mink, and by this court in
Vaughn v. Rosen. With the
rejection of his all-embracing
claim of prerogative, the
President will have an oppor-
tunity to present more par-
ticular claims of privilege, if
accompanied by an analysis
in manageable segments.

Without compromising the
confidentiality of the infor-
mation, the analysis should
contain descriptions specific
enough to identify the basis
of the particular claim or
claims.

1. In so far as the Presid-
dent makes a claim that cer-
tain material may not be dis-
closed because the subject
. matter relates to national de-

fense or foreign relations, he
may- decline to transmit that
portion of the material and
ask the district court to re-
consider whether in camera
inspection of the material is
necessary. The special prose-
cutor is entitltd to inspect the
- claim and showing and may
be heard thereon, in cham-
bers. - If the judge sustains

theprivilege, the text of the

Government’s statement will

be preserved in the court’s

record under seal.

2. The President will pre-
sent to the district court all
other items covered by the
order, with specification of
which segments he believes
may be disclosed and which
not. This can be accom-
plished by itemizing and in-
dexing the mateial, and cor-
relating indexed items with
particular claims of privilege.
In request of either counsel,
the district court shall hold
a hearing in chambers on
the claims. Thereafter the
court shall itself inspect the
disputed items. .

Given the nature of the in-
quiry that this inspection
involves, the district court
may give the special prosecu-
tor access to the material for

- the limited purpose of aiding
the court in determining the
relevance of the material to
the grand jury’s investiga-
tions. " Counsels’ arguments
directed to the specifics of
the portions of material in
dispute may help the district
court immeasurably in making
its difficult and ' necessarily

detailed decisions. o
" Moreover, the preliminary
indexing will have eliminated
any danger of disclosing pe-
culiarly sensitive national se-
curity matters., And, here,
any concern over confiden-
tiality is minimized by the
Attorney General’s designa-
tion of a. distinguished and
reflective counsel as special
prosecutor. If, however, the
court décides: to, allow access

" to the special :prosecutor, it
should, upon tequest, stay its
action in order to allow sufsi-
cient time fer application for

a stay to this court.

Following the in camera

hearing and inspection, the’

District Court may determine
as to any items (a) to allow

the particular claim of priv-
ilege in full; (b) to order dis-
closure to the grand jury of
all or a segment of the item
or items; or, when segmenta-

tion is impossible, (c) to fash--

ign a complete statement for
the grand jury of those por-
tions of an item that bear on
possible criminality. The Dist-
rict Court shall provide a
reasonable stay to allow the
President an opportunity to
appeal. In case of an appeal
to this court of an order ei-
ther allowing or refusing dis-
closure, this court.will pro-
vide for sealed reeords and
confidentiality in presenta-
tion.
‘Extraordinary Nature’

We end, as we began; by
emphasizing the extraordi-

nary nature of this case. We

have’attempted to decide no

more than the problem before,

us—a problem that takes its
unique shape from the grand
jury’s compelling showing of

need. The procedures we have

provided require thorough de-
liberation by the District
Court before, even this need
may be satisfied. Opportunity
forappeal, on a sealed record,

- is assured.

We cannot, therefore, agree
with the assertion of the
President that the District
Court’s order threatens “the
continued existence of the
Presidency as a functioning
institution.” As we view the
case, the order represents an
unusual and limited require-
ment that the President pro-
duce material evidence. We
think this required by law,
and by the rule that even the
Chief Executive is subject to
the mandate 'of the law when
he has no valid claim of
privilege .

The petition and appeal of
the United States are dis-
missed. The President’s peti-
tion is denied, except in so
far as we direct the district
court to modifyits order and
to conduct further proceed-
ings in a manner not incon-
sistent with this opinion.

The issuance of our man-
date is stayed for five days
to permit the seeking of
supreme court review of the -
issues with which we have
dealt in making our decision.

Judge Mackinnon

Mackinnon, Circuit Judge,
concurring in part and dis-
senting in part: I concur in
the decision on the jurisdic-
tion of this court as ex-
pressed in Part II of the per
curiam opinion, but I respect-
fully dissent from its conclu-
sion on the principal issue.
I also concur in the result
reached by Judge Wilkey's
dissent and concur generally
in his reasoning. However, I
rely on some points not dis-
cussed by Judge Wilkey and
as to points that are common
to our two !dissenting opin-
ion there are at times differ-
ences in emphasis.

1
Introduction

This case presents for con-

sideration an ‘important con-

stitutional quesstion which has
not confronted the courts in

" the 186 yearg since the Con-

stitution was written. While

. the' issues nvolved have

arisen many gwmes in the rela-

"tions betweed .the Congress
and the Presifent, there are

no - controlling judicial pre-
cedents, The immediate issue
involves the cequested dis-
closure of confeiential discus-
sions between the President

and his close advisers, but
the ultimate issue is the ef-
fect that our decision will
have upon the constitutional
independence of the Presi-
dency for all time..
Qualified Privilege

The majority relies on a
line of cases which recognize
a qualified “executive privi-
lege” where a civil litigant
seeks disclosure of relevant
Government documents. In
formulating this qualified
privilege, the courts conclud-
ed that the interest in con-
fidentiality to insure a free
deliberative process is weak-
er than that recognized as
necessary to protect military
or state secrets. Consequent-
ly, the courts have recognized
only a qualified, not an ab-
solute, privilege where the
Government has resisted dis-

. closure solely on the ground

of protecting the confident-

dality of the deliberative

process. ‘
However, none of the “ex-

ecutive privilege” cases in-

volved personal communica-

- tions between a President

and his closest advisers, There
is a great distinction between
the office of the President
and the myriad other agen-
cies and departments that
comprise the executive
branhc. Virtually every deci-
sion emanating from a Presi-
dent’s office has a direct and
immediate effect on the en-
tire, or a substantial part of,
the nation. Lesser executive
departments and agencies do
not hold such awesome re-
sponsibility and power. Each

. has responsibility for and op-

erates upon only a small seg-
ment of the nation. As
important as the lesser ex-
ecutive departments and

" agencies .are, their decisions

do not have the’ sweeping
and immediate ‘impact which
characterizes the decisions

- and policies of a President.

The National Interest

The national interest in
maintaining Presidential con-
fidentiality to insure that a
President’s deliberative proc-
ess remains completely un-
fettered is at least as strong -
as the national interest in
protecting military or state -
secrets. As explained earlier,
secrecy is not the ultimate

goal of the Presidential com-
munications privilege. The
ultimate goal is to guarantee
that Presidents will remain
comprehensively  informed
throughout their decision-

" making processes. The im-

portance of the military or
state secrets privilege is
most apparent when, for ex-
ample, it prevents disclosure
of emergency defense or in-
vasion plans, foreign espio-
nage programs or summit
meeting strategy. But if a
President is unable -to con-
duct thorough and unfettered
deliberations with his advis-
ers, these plans, programs
and strategies may never be
formulated. :
Furthermore, whereas the
confidentialty of military or
state secret is important pri-
marily with respect to this
country’s international rela-
tions, the Presidential privi-
lege promotes informed deci-
sions in both the interna-
tional and domestic spheres.
In view of the immediate na-
tional and world-wide impact
which accompanies President-
ial decisions, the ned to pro-
test the Presidential delibera-
great as the need to protect



uve process is at least as
military and state secrets. If
military and state secrets are
absolutely privileged based
on the need for confidential-
ity, then conferences between
a President and his close ad-
visers should enjoy a similar
absolute provilege based on
the need for confidentiality.

The effective discharge of
the Présidential duty faith-
fully to execute the laws re-
quires a privilege that pre-
serves the integrity of the
deliberative processes of the
executive office. It would be
meaningless to commit to-the
President a constitutional
duty and then fail to protect
and preserve that which is
essential to its effective dis-

charge. .
Judge Wilkey
The critical issue on which
I part company with my five
colleagues is, in the shortest
terms, who decides?

I thus reach the conclu-'

sion differing from the ma-
jority of my colleagues,
that the privilege asserted
by the President here derives
both from the consitutional
principle of separation of
powers and from the common
sense-common law, statutory
of * governmental decision-
making, whatever the branch.
The latter may be subject
to weighing and balancing of
conflictin public interests, as
many of the cases have done,
but never in a case involv-
ing the President as a party.
But where the privilege of
the Chief Executive is de-
rived from the constitutional
principle of separation of
powers, it is no more sub-
ject to weighing and balanc-
ing than any other constitu-
tional privilege can be weigh-
ed and balanced by extrane-
ous third parties.

Sought Protection

The Founding Fathers were
not looking for the most ef-
ficient government design.
After all, they had been sub-
‘ject to and .rebelled against

one of the most efficient-

governments then existing.
What the Founding Fathers
designed was not efficiency,
but protection against oppres-
sion. Leaving the three
branches in an equilibrium
of tension was just one of
their devices to guard against
oppression.

"This healthy equilibrium of

tension will be destroyed if’

the result reached by the per
curiamis allowed to stand.
My colleagues cannot confine
the effect of their decision
to Richard M. Nixon, The
precedent set will inevtiably

on the have far reaching im--

plications on the vunerability
of any Chief Executive to
judicial process, not merely
at the behest of the special
prosecutor in the extraor-
dinary circumstances of Wa-
tergate, but at the behest of
Congress; Congress may have
equally plausible needs for
similar information. The fact
that Congress design has
worked; the separate, inde-
pendent branch remains in
charge of and responsible for
its own papers, processes and
decisions, not to a second or
third branch, but it remains
responsible to the American
people.

"This may seemingly frus-
trate the role of the special

 prosecutor in part of ‘his

work, it may frustrate what
a Congressional investigative

- committee conceives to be its

role, but in my judgment this

was the way the Constitu-

tion was intended to work.
To put the theoretical situ-

ation and possibilities in-

terms of “absolute” privilege
sounds somewhat terrifying
—until one realizes that this

‘is exactly the way. matters

have been for 184 years of

~our history, and the republic

still stands. The practical ca-
pacity of the three independ-
ent branches to adjust to
each other their sensitivity
to the approval or dis-
approval of the American
people have been sufficient
guides to responsible action,
without imposing the author-
ity of one co-equal branch
over another. The American
copstitutional design may
look like sloppy craftsman-

ship, it may upset tidy theo- -

reticians, but it has worked— -
a lot better than other mmore
symmetrical models.

At the least, this is a point:
in favor of its.continuance
unchanged; at the most, this
may be all the answer we
need.
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