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APPELLATE COURT

ASKS GOMPROMISE

N TAES DSPUTE

Bids Nixon Voluntarily Yielg to cover up high-level participa-
Portions of Recordings to  neard arguments -in the case

Cox and Wright for Study

REPLIES DUE IN A WEEK|

Unusual Proposal, Designed
to Avoid Comfrontatlo'n» Is
Accepted by Prosecutor

By WARREN WEAVER Jr.
-Special to The New York Times
WASHINGTON Sept.. 13—
—An out-of-court compromise ||
solution to the dispute between |

President Nixon and the Water- | -
gate grand jury over the Whltel that the -court’s memorandum
House tape recordmgs was| had been received-and was be-

Continued on Page 23, Column 3!

proposed today by the United:

faces The. Government moved
to quash, the subpoena. [Details
{ on Page 22.]
The tapes at issue in the
Appeals Court here involve
, conversations, between the
President and Key White House
aides, about the burglary of
Democratic headquarters in the
Watergate complex in June,
‘1972, and subsequent -efforts

tion in the crime. The court!

obstruction of justice that.he | |which was appealed by both

‘|President to submit the tapes

earlier this week. |
Cox Accepts Proposalj(;
The court asked the White
House and the special prose-
cutor to advise it within a
week, by Sept. 20, “whether the
approach mdxcated in this mem-|
orandum has ‘been fruitful.”
Mr. Cox announced almost

“more than glad to meet with

1 sincere effort to pursue the

States Court of Appeals for the |

District of Columbia circuit.
In a highly unusual move,

the seven judges who heard! M
the case issued a unanimous |

|
{
l
I

memorandum urging the Presi-

dent and lawyers [ for both’

Text of court mel‘norandum

is printed on %
Ry

sides to avoid a constitutional
confrontation by themselves
settling the -issue of the nine
recordings sought by thé'grand
jury.

More specifically, the court
recommended that Mr.” Nixon
voluntarily submit portlons of
the  recordings to = Archibald
Cox, the Justice Department’s

;'»pemal prosecutor, and. Prof.
Charles Alan Wright, the chief
Wmte House attorney, for their

t ‘examination,

Suit Could Be Dropped

The two attorneys, together
with the President himself or
his ~ delegate, would decide
what parts of ‘the tapes could
properly go to the grand jury.
Presumably, if they agreed, the.
lawsuit to force Mr. Nixon to!
produce the recordings would,
be withdrawn.

In New York City, meanwhile,
attorneys for former Attorney!
General John N. Mitchell have,
issued a subpoena for anyf
White House tapes that niight; |
be re ated to .the charges of‘

. the President or his delegate
| or any of his attorneys. in ai»
| Court of Appeals suggestion to!
a mutually satisfactory con-
' clusion.”

The White House -said anly

sides, the judge -ordered fthe

to him for private examination
to determine which parts, if
ny, could be transmitted to
the grand jury.- -

“The court specxftcally av01d-

ed jattempting to draw any
guldelines for its proposed un-
ofﬁcmk scveemng of the tapes

Pn%

f’?’%he judges said was that
the success of their plan de-
pended on “a voluntary sub-
misgjon of such portions of the

immediately that he would be|

forwgi'd
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tudied by the officeig
White House counsel. Profe
Wright has returned to Austin,
Tex., to resume his teachmg
schedule at the University of
Texas Law School. " ;'
‘The Court of Appeals pro-
posal  apparently orlgmated
spontaneously with the Judges
Aides to Mr. Cox reported that|
the prosecutor had made’ 10|
such suggestion, and Professor
meght said in a telephone’in-
terview that the White House
legal team was not responsible
In the 600-word memoran-
du,m issued late today, the
Court of Appeals judges de-'
clared, “The doctrine under:
which courts seek resolution of
a controversy without aconsti-

>

© |tutional ruling is partlcularly

Could Narrow Issues ;w';

- The court said that out-of-!
court settlement of the intense
+legal ‘and political contest gver

apphcable here.” l
|
|

tithe tape recordings would be in

“the national interest.” Even if
agreement could not be reached:
between ‘the parties, the judges
predicted, “the issues remain-
ing for resolution might be sub-
stantially narrowed and clari-
fied.” 3

"The Court of Appeals did not
suggest that chief Judge John|
J:Sirica of the Fegeral District ¢
f€durt  herey, should take any
‘|part in..the.screening of,.the
tapes;; In, his rulmg of Aug 29,

ﬁi sarné?T time, neither the Pres-

tapés to the two counsel as
satisfies them.”

" Could Excise Parts '

Such a solution would. ap-:
parently permit Mr. Nixon to
satisfy his legal position that
the' ‘doctrine of executive pri-
vilege -gives him the power to
withhold any of his prlvate'
communications when he’! re-|
gardsssuch action as in the!
public interest. |

As:suggested by the court, he
would be able to excise from
thé“ tapes any material involv-
mg natmnal ‘security and any:

|remarks that dealt with the
iexercise of his consitutional
‘duties as President. Thus, the
‘decision as to what was pri-
'v1lgg‘g, would remain with: Mr.
he bare outline it put
the court did not
ispecify whether the, President
‘would physically cut privileged
sections out of the tapes them-
selves or merely delete the sec-
‘tions from a printed transcript.
- Then the special prosecutor:
‘and’ the President’s attorney,
for “tHis case would examine
the ‘remaining portions of ihe,
White*House conversations and
Ipass ‘on to: the grand jury all1
linformation: that was relevant;
ito itstcriminal inquiries.

“Ifithe President and the
special prosecutor agree as to
the materlal needed for the
grand' jury’s \functioning,” the
court isaid, ‘the national in-:
teres’tAf'Wi‘Il be served. At thed

Some .. observers .. believed
that the proposal might offer
the White House a way out
of the controversy, which it
has been seeking. Mr. Nixon

hinted at his last news con-

ference that he might make the
tapes, pubhc voluntarily if the
Supreme Court upheld his right
to keep them private.

Highly Unusual Stép

Under normal judcial pro-
cedure, courts attempt to re-
solve disputes on the narrowest
grounds possible and to avoid,
in the process, any more inter-
pretation o fthe Constitution
than is absolutely necessary to
reach a decision.

It is a rare occurrence,
‘however, for a Federal appel-
llate court to issue a memo-
Irandum -advising the parties to
undertake an out-of-the-court

jident”  nor the special
’prosecutor would in any way/,
have- subverted the principles |-
[for ‘which they have con-
tended.”

Would ‘Discharge Duty’

If 'an impasse results, the
Court of Appeals would resume
consideration of the case and
“discharge its duty of determ-
ining;the controversy with the
iknowledge that it has not
JhesxtaJted to explore the pos-
anblhty of avoiding con-
|stitutional adjudication.”
| One.key to the success of
.the Court of Appeals com-
promise: would be the willing-
ness of Mr. Cox to accept
.President Nixon’s assurance
‘that deleted portions of 'the
tapes’ 'did not include any’
potential evidence of .criminal
activity. 5

settlementto eliminate Uhe ne
cessity of the judge’s reading
a new meaning into the leay
language of the Constitution.
That the District of ColumBbia
court took such a position was
even more unusual, for -its
judges' seldom hesitated .te
plunge into unexplored - ang
controversial constitutional ter
ritory.
stature and character” of Mr
Cox and Professor Wright en
hanced the possibility of avoid:
ing a constitutionl ruling in
the case, together with the fact
that each of them had beer
“selected for his position, di-
rectly or indirectly, by ths
Chief Executive.” ‘
Mr. Cox was selected wag
special prosecutor by Attorney
General - Elliot L. Richardseérn,
who was chosen by Mr. leon
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Text of Court’s Memorandum on Dj

WASHINGTON, Sept, 13—
Following is the text of a
memorandum issued today by

the United States Court of

Appeals for the District of
Columbia Circuit, addressed
to. President Nixon, United
States District Judge John J.

Sirica, &hd Archibald Cox.

special prosecutor in the Wa.
tergaie case:

From the able exposition
by ‘€ounsel in the unusually
full oral argument allowed
by the Court in this case, it
appéared to the Court that
the issues dividing the parties
might be susceptible of reso-
lution: by procedures other
than those set forth in either
District Judge Sirica’s opinion
or the briefs of the parties.
The “Court has been, and is,
consgious of the public im-
portance of this matter and
the publi
liest possible resolution of it

pliblic interest in the ear-

The doctrine under which
courts seek resolution of a
controversy without a con-
stitutional  ruling is par-
‘ticularly applicable here. The
possibility of a resolution of
this controversy without the
need for a constitutional rul-
ing is enhanced by the
stature and character of the
two counsels charged with
representation of each side
in this cause, and by the cir-
cumstances that each was
selected for his position, di-
rectly or indirectly, by the
Chief Executive himself;

Whereas Judge Sirica con-
templated an in camera
examination of the sub-
poenaed tapes, ‘which would
have necessitated the pres-
ence of the judiciary, we con-
template an examination of
the tapes by the Chief Execu-
tive or his delegate, assisted
by both his own counsel,

special prosecutor, Professor
Cox.

We  say this  without
intimating a decision on any
question of jurisdiction or
privilege advanced by any
party, Apart from noting that
the likelihood of successful
settlement along the lines in-
dicated contemplates a volyn-
tary submission of such por-
tions of the tapes' to the
two counsel as satisfies
them, we do not presume to

“prescribe the details of how

the Chief Executive wil]
work with the two counsel.
National Interest Cited
This procedure may per-
mit the different approaches
of the parties to converge.
The President has main.
tained that he alone should
decide what is necessarily
privileged and should not be
furnished the grand jury.
The special prosecutor has

maintained that he should
have  the opportunity of
examining the material and
asserting its relevance.and
importance to the grand jury
investigation. If the Pres-

dent and the special prosecu-
tor agree as to the material
needed for the grand jury’s
functioning, the national in.
terest will be served. At the
same time, neither the Pres-

ident nor  the special
prosecutor would in any way
have surrendered or~ sub.
verted the principles for
which  they  have con-
tended.

If, after the most diligent
efforts of all three concerned,
there appear to be matters
the President deems privileged
and the special prosecutor
believes necessary and not -
privileged, then ‘this Court

will discharge its duty of de-

termining the controversy with
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the knowledge that it hag not
hesitated to explore the pos-
sibility of avoiding constitu-
tional adjudication. Even if
this were to. occur, the is-
sues remaining for resolution
might be substantially nar-
rowed and clarified.

We  have issued thig
memorandum without inter-
rupting the chedule for post-
argument memoranda by the
parties. The overriding pub-
lic interest in
mands our best and most ex-
peditious efforts in the mean-
time. The Court asks that it
be advised, by both counsel,
not later than Sept. 20, 1973,
whether the approach’ indic.
ated in this memorandum has
been fruitful.

The clerk . is directed to
transmit this memorandum to

- all parties to the instant pro-

ceedings and to file it in the
record.

Professor Wright, and the

this case de-.



