~NY¥Fimes - -~ aus A 8 1973

Mocki_ng.
Constitution

By Benjamin Stein

= ~WASHINGTON--Ig. the.summer- .of - ... -/

1971, Senator Ervin was engaged in
flghtmg a bill which might have nar-

rowed the rights of suspects in crim-.. -

inal proceedings. The--Senator - then-
often said that he was sure that any-

one:who loved the. ConstLtutlon would -

do -the .same.

About. a . week, ago CBS News

) played a film, with obvieus approval,

" of Senator’ Ervin making a joke of ~

thé claims that the Watergate com-

mittee was. taking hearsay evidence =

_that might be unreliable. With his
simple country lawyer’s avit, he made
that claim sound positively ridiculous.

The next day, in response to fhe Pres-
ident’s refusal to supply: certain tapes,
Senator Ervin-said he was sure that
the peqple of. the Uniteq. States were
'more interested in finding out what.
happened at the Watergate than in

“abstruse” --constitutional: considera-""
tions of execytive privilege or separa:

tion of powers.

Senator Ervm has ohanged Appar-'

ently he'is not certain’ that the same
Constitution “that applies to a teenagée
 black.youth" in' the District "of Colum-

“ bia also protects John Ehrlichman. He

' mvestlgatlon lS greater than the proc-

- ess: of the law. The same man who -

-once;:urged - the protection- of the
Fourth Amendment so eloquently when
the rxghts of suspects in violent crim-

" inal cases were involved now mocks

those same' protections when' former
Govemment officials are involved.
/'The théarsay Objection, which Sen-

) ator Ervin now uses-to make jokes, is.
: .. part of ‘our. Constitution ,through .

" the due process clause. It is just as

* miuch ‘a’"‘part “of “our’ system of laws

not to be convicted on hearsay testi-
mony as to require that a defendant
be allowed to have a lawyer. Cer-

- tainly, - the rules -of evidence-are dif--

ferent at Congressional-hearings from
what they are in criminal prosecutions.
But due process of law is not a be-
coming subject for jokes by a man
whor has spoken so‘long about his de-
fense of the rule of law.

~It may be true, in fact it probably
is, that.in,the short run, the public
cares more .about finding out about
what happened at the Watergate than
about ‘“abstruse” constitutional con-
siderations. Simmilarly, when a black
“youth is apprehended in:the District
‘of :Columbia near the place where a
whlte girl .may have been. murdered,

the neighbors and the police would .

rather simply beat him to death than

have to give him Miranda warnings,:

a free lawyer, and & trial by jury.
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This is the meaning of a Consti-
tution and of a system of law. It im-
poses a cerftain order upon the pas-

“sions of ‘the ‘momefit. Now Senator

Ervin is mocking the:Constitution be-
cause constitutional:;claims are raised
to impede his committee’s inquiries. A
Senator who loves. the law can wait

|. for the issue to be resolved in the

courts. He can affofd to the claims of
his political. opponents the same due

process .of law. that he .defended for
_ suspects in violent crime. B
Senator Ervin’s mockery of the doc+
‘ trine ‘of Sepdration of powers is most
-~ ironic.:Weeks ags, Special Prosecutor .-
- Archibald :Cox - sued unsuccessfully to .
enjoin the hearings from .proceeding . .
because he feared that fair trials .-

would be made impossible because of
the publicity. The . court that ruled

against this request’ did not deny ‘that-- -
the committee might be making fair-

trials impossible. Rather, it based its
action on a separation of pOwers argu-

‘ment. The satile Habstruse” considera-
tion ‘which ‘Senator. Ervin ‘declared to -
‘be-meaningless was the one which his. .
lawyers used . to .keep the hearings -
. gomg.,The commltbee appealed to the
“Constitution and 1t belongs to the
President - as wéll.” The: Constltutlon'
- does not belong-to. Senater Ervin, . . ..
.. The resemblance .which. Senator Er-
| vin%s performance and that of his col-"
“leagues bears to the hearings of " the
- early - nineteen-fifties' is. ‘becoming
" chilling. Then, Senator McCarthy used

‘to. mock: “Fifth Amendment Commus-

- nists;” Will Senator Ervin next be calls
. ing people “separatxon of powers per-

jurers” or abstruse _constitutional con-

" siderations " conspirators”?
When' Senator Howard Baker ques- -

tioned Goerdon Strachan ‘about “skim-
ming”. of campaign. funds, Strachan
said he did not know if any. skimming

_ had occurred. Senator Baker began a
‘classic fishing ‘expedition, climaxing = -
 with -his question,. “Well,, were. you
‘suspicious: of -anyone?”. ‘It -was .dis-
. couraging that Senator _Ervin. allowed

that question to be asked, Even Joseph’

McCarthy did not ‘ask Wxtnesses i .
|-+they were “suspicious” of -anyone,
As it happened, Mr. Strachan said -

he was not “suspicious” of “anyone.
But suppose he had said “Yes, al-
though I had no clear evidence, I was.
suspicious'of Mr. X.”” That:was clearly
the kind of headlme-makmg answer

Senator Baker. was asking for. What .
..would have happened to Mr. X? The ..

answer is"that he probably would lose

~ his job, lose many friends, -have his
- ‘children be tormented, just as used to

happen to people named :before Joseph

; McCarthy

. It.is true that courts have been slow
and weak about regulatmg what Con-

: gressional comimittees may do  but’

some sense of personal responsibility -
and restraint dre never ‘out of line.
Senator Ervin and his colleagues are.

~ allowe?™to, play fast and loose with

immocent peoples lives, but they are
not - required to do so;. -

Ben]amm Stem, a Washmgton attor-
“ney, is‘the son of Herbert Stein, chair- -

man of the President’s Council of
Economic Acvisers.
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