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Nixon Anslwé_“ s

‘Tapes Subpoeinard"

_ders applicableAto other citi-
zens as long as he isin off-v

Washmgton

Whlte House lawyer
told a U.S. District judge
vesterday that the courts
have no power to force

President Nixon to pro--

vide a grand jury with
tape recordings of his con~
versations if the President
believes it is not in the
public interest. -

In a 10,000-word legal
brief, the President’s attor-
neys maintained that, even
if those conversations in-
volved details of a criminal
plan, Mr. Nixon -has the
right to withhold them to
protect the confidentiality of
Presidential comrnunica-
tions. .

The brief was the first de-
tailed statement of Mr. Nix-
on’s grounds for refusing to
make public the tapes
sought by Archibald Cox,
the special Watergate prose-
cutor.

It was disclosed during the
Senate Watergate hearings
that the President had regu-
larly recorded conversations
in his various offices. Tapes
of the conversations have
been subopenaed by both
Cox and the Senate Commit-
tee.. Mr. Nixon has refused
to comply with the sub-

. poenas.

The statement contended
that Congress has a consti-
tutional right to impeach the
President and that the peo-
ple could vote him out of off-
ice but that he is otherwise
immune from the court or-

ice. -
The six-man leon de-

‘fense team also contended

for the first time, that the
President could not be pros-
ecuted for any crime: until
after he might be im-
peached, convicted and re-
moved by Congress.

This question is not direct-
ly involved in the lawsuit
over the tapes but hasbeen
in the forefront of recent
political speculation.

If there were any quéstion
of Presidential involvement
in the crimes the special
prosecutor .
— and the President’s state-
ments have categoncally
denied any such involve-
ment — the brief stated,
“This would not be within
the jurisdiction of this court,
the spec1a1 prosecutor or the
grand jury. £

‘“The President of the Unit-
ed States isimnot above the
law. He is liable to prosecu-
tion and punishment in the
ordinary cougse’ of law for
crimes he has committed,
but only after he has been
impeached, convicted and
removed from office” the
brief said.

In a three-minute cere-
mony in U.S. Distriet Court
here, J. Fred Buzhardt, spe-
cial counsel to the ‘Presi-
dent, filed his briefiiwith
Chief Judge John J. Sirica,
who set dates for a further
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exchange of legal Ppapers
and ordered Cox and the
White House lawyers to hold

" oral arguments before him -

on August 22.

Whatever the Juqlge s rul-
ing may be, an appeal to the
U.S. Court of Appeals for the
Distriet of Columbia and

then to the Supreme Court

seems inevitable. Depending
on the pace of judicial ac-
tion, the high court could get

.~ the case in September or Oc-

tober.

The claim of presidential
immunity from legal pro-
cess raised the question of
whether Mr. Nixon would
abide by any Supreme Court
decision ordering him to
turn the tapes and other

. documents, over to Cox and

the grand jury invesiigating
the Watergate affair.

_ White House spokesmen
have said that the President
would obey a “‘definitive de-
cision” by the high court,
but his attorneys argued to-
day that he is not required
to do $0 because the judicial
branch 'is not superior to the
executlve branch.

In the brief signed by six
of them, the President’s Iaw-
yers made the following ma-
jor contentions:

.- ® The courts have 'the
‘power to subpoena the Pres-
ident, but this does not
-treate any obligation on his

i ‘,part to produce the informa-

tion being sought.
. ® Presidents from the

. days of George Washington

‘to the present have refused
fo provide information to

.. Congress, a practice recent-
.+ ly called executive privilege, -
- and repeated usage has con-

firmed the practice as con-
stitutional.

® The Wlnte House tapes
contain ' “‘information of a
highly confidential nature
not relevant to this inqui-

h', ry™; if they were to be re-

leased, “no person could
ever be assured that his own
frank' and candid comments
to 4fHE President would not
eventually be made public:

@ The President, in his

statement of May 22,01 the
Watergate scandal, duf not
agree to suspend executive
privilege as to the tapes but
only as to ‘‘testimony con- -
cerning possible criminal

conduct . :

e Mr. leon has not
waived his right to exercise
executive privilege with re-
spect to the tapes, either by
any statement of coopera-
tion with the grand jury or
by allowing -them to be
heard by ‘‘a very few people
in and out of government, in
Whom he has confidence and
from whom he seeks ad-
vice.” :

The Nixon brief declared
that withholding the tapes
would not prevent the prose-
cution of “‘any who have be- |
trayed his confidence! by
committing crimes”: be-
cause Cox should be able to
produce enough obher evi-
dence.

“But the Presuient has
concluded,” his lawyers
said, ““that even if he should .
be mls’caken about this' in
some particular case, the
public interest in a convie-
tion, important thought it is,
must yield to the public in-
terest in preserving the con-
fidentiality of the Pre51—
dent’s office.”

Submitting the brlef in ad-
dition to Buzhardt. were
Leonard Garment, counsel
to the President; Professor
Charles Alan Wright of the
University of Texas, a White
House legal consultant; and
three staff attorneys, Doug-
las M. Parker, Robert P.
Andrews and Thomas, P..

farinis Jr.

Tudge Sirica ordered Cox,
Who was in the courtroom
to file an answer to the
White House brief by August
13 and gave the President’s
lawyers until August 17 to

"respond to that.

Later this week, 4 second
Watergate lawsuit will be in-
itiated when attorneys for
the Senate committee head-
ed by Senator Sam J. Ervin
Jr. (Dem-N.C.) go into the
same court seeking to force

the President.to- -proyide the
“taped convex;satlons tor hem.
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