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Senator Ervin a.ndﬂ

* By Sanford 3 Ungar-

W\ashmgton Post Staff Writer .

There is an old axiom that.the law

 chairman of the Sena

says whatever lawyers want it to say.

Each party to any legal d1spute can
1nvar1ab1y find support ‘for h];S.pOSlthl’l
in the ‘Constitution, the stat% books

the Senate Watergate

and prey ously demded cases

hed to
;;udst of
‘hearings, as
high-powered lawyers—a former presi-
ide, a U.S. senator and a dis-
dalitigating @ rney-—fight
hg;amental y ‘troubling que

7:;-'

reSLdent N1xon or assistants
ngs n his behalf, have an implied
power or a legitimate right, in: -the
name of “national security,”. to,, hur-
¢larize the offlce “of Daniel. Ellsbe1gs
psychoanaly k
John D. Eh 11chman once, Mrlexons
. chief domesite adv1ser while dis almr
ing any reSpons1b111ty for the urglat

ary,

0. was

79 yesterday, one ‘of Wz«ashm%m%’s most
exf: ienced trial lawyers, finds

oath of office and in the Omnib

Cere*’*Control and Safe Streeté%&ct

passe “Congress 1d;l,96
en. 'Sam J. E

“See SECURITY, A18. Col.

o m111 ¢ to guarantee

ate Wa-
tergate Committee, ihsists
that no such Justlff&

tion

exasts and that the b&%ﬁ ry

was a gross violation of the
Fourth Amendment to the
anstitution which prohibits

unreasonable searches and
selzures » [

As usual, the ultlmate an-
swer is not very clear, o

And there is a particular
ireny to the debate, because
both Wilson and Ervin once.
forcefully took positions
that could be interpreted as
contradicting what they now
say:

W1lson as the attqz:ney
fora steel company, drgued

be;ore the Supreme ?ﬁ urt

1na§!§952 that President
had overstepped
powers by ordering fed ral
seizure of the nation’s "teel

Korean War.

Ervin, as a member of the
Senate Jud1c1ary Commlt
tee, voted in favor of por-
tmns of the 1968 crime: bi
granting  the
broad powers,

Justice Department warned '
. at.the time might later be
: A‘ﬁieasﬂv abused.y ..

‘These are the legal -provi-
sions at issue:

i

By Frank Johnston—The Washington

lawyer John J. Wilson: differing views on"what the U S. Constitution means. |

thelr persons,
pers and effects, aga
reasonable searches aj

and no warrants shall issue,
but upon probable cause,
supported by oath or affirm-
ation, and particularly de-
scribing the place tobe
searched, and the persons or
things to be seized.” '
Exactly what the amend-
ment means is a subject of
ongoing dispute, of course,
with policemen often execu-
ting searches that are later
protested, and with the Su-
preme Court speclflcally
having refused to s’ay that it
prohibits wiretapping.,
Lawyers - differ - on
whet}{e}‘ wtl;te search of the
psyehlatrlst’S\ files . was
“unreasonable” and wl'gether
it* violated Ellsberg’s’ a‘per-
sonal rights. )
® The implied executwe :
powers‘of the Pre51dent,
which the Founding Fathers
left vague when they wrote -

’Article II of the Constitu-

The seventh clause of that

“article spells out the Presi-

dent’s oath of office, in
which he swears that ‘T will
faithfully execute the office
... and will, to the best of



my ability, preserve, protect
.sand defend the Constitution
"‘.~a ‘the United States.”

" Courts have long stlug-
gled with the task.of.defin-
1ng what presuientlal acts
are legitimate in that frame-
work.

® The 1968 crime bill,
which spelled out . proce-
dures for -court- author;zpd
government wiretapping,
but¥included a clause noting
that Congress was not limit-
ing®  “the constitutional
power of. the President to
take such measures as he
deems necessary to protect
the mation against actual or
potential attack or other
hostile acts of a foreign
power, to obtain foreign in-
telligence information
deemed esséntial to the se-
eurlty of the United States,
or to protect national secu-
- rity.information against for-
eign intelligence activities.”

Congressional debate on
the law makes it clear that
the bill was not intended to
expand presidential power,
but the Justice Department,
then headed by Attorney
General Ramsey Clark, cau-
tioned that its wiretapping
prov151ons might be abuséd
in “national security” cades
involving “domestic” threats
to the country. The Senate
majority, with Ervin, re-
jected the argument.

These are the Supreme
Court cases that have been
invoked during the current
dispiite:

® Ex parte Milligan, an
1866 decision.in which the
high court riled that, Presi-
dent Llncoln had no ‘power

to institute trial by military in both good and‘ bad foreign powers or their © That national secugty,

tribunal during the Civil
War in localities where the
civil courts were still oper-
ating.

Oné newspaper, praising
the gecision ' at “the time,
edftomahzed that it showed

“even, the President of the
Umied States cannot give
an qrder or enforce a de-
cree, against the law of the
land and that his illegal or-

’ders are no protection to
his spborghnates »
: o‘(lndstown Sheet &
Co. et-al v Sawyer,
co <m0nly known as the
steel seiziire case, in which
the gourt reJected President
Tryman’s argument that his
posmon as commander in
chief of the armed forces
entitled him to take over
the steel mills,

The late Justice Hugo L.
Black, writing the 1952 ma-
jority opinion, observed that
“the fo,unders of this nation
entrusted the lawmaking
power tu he Congressfalone

. dential power,

times.” - }
Wilson, who now presses
an- expansive view' of presi-

winning side of that contro-
versial case.

e US. v US. District
Court, in which the court
ruled last year that the
Nixon administration had

abused its authority by in-

terpreting the 1968 crime
bill to permit wiretapping
without court order in
“national security” cases.

Justice Lewis F. Powell, a’

Nixon appointee who dehv—
ered the court’s unanimous
opinion, said that “official
surveillance, whether its
purpose be criminal investi-
gation  or ongoing intelli-

. gence gathering, risks in-

fringement of constitution-
ally protected privacy of
speech.”

The opinion left open,
however, the question of

: what the Presldent “could.do ..

was on the"

agents.” i

Ehrlichman and “his attor-
ney contend that the break-
in at the psychiatrist’s office
in September, 1971 was jus-
tified by 1nfo1mat10n the
government then” had that
the Soviet embassy here had
obtained a copy .of the Pen-
tagon Papers previously dis-
closed by Ellsberg.

Another case decided by
the Supreme Court
year, growing out of further

_disclosures of the Pentagon

Papers by Sen. Mike Gravel
(D-Alaska), noted that
“third-party crimes” might
cancel out a legislator’s im-
munity from investigation.

Some  lawyers - contend
that this principle, applied
to the Ellsberg burglary, re-
moves any right of the Pres-
ident tg justify it in terms
of his 1mp11ed powers.

The

glary assumes.a Jparticular

“with'respect toractivities' of. i' set of circumstances:

last’

Ehrhchman-Wllson .
position concerning the bur-

was genuinely threateneqﬁ’by«
disclosures of the Pentaﬁbn
Papers (The Supreme éourt
ruled on June 30, 1971 that

‘the government had . failed

to make that case in its ef-
forts to obtain court brders
against newspaper pubhc .
tion of documents) |

‘e That Ellsberg was be-'
lieved to have beén. mvoIved
in passing the documents to
the Soviet embassy (The
FBI established almost. im-.
mediately that there was no
evidence that Ellsberg was
involved in that incident, at-"
cording to The Washmgton
Post’s sources.)

® That relevant. }nforma-
tion could have ‘been ob- .
tained from the psychoanal- .
yst’s files. (Psychoanalysts
rarely keep files#that would
reyeal inform

cept . how often he v1s1tedﬁ
the doctor.) ! 2
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