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Excerpts From

Subpoena Rulmg

U.S. District Court Judge
Charles R. Richey yesterday
denied a motion to require
reporters and executives of
The Washington Post and
three other publications to
testify . and submit docu-
ments :in three civil suits
that grew out of the Water-
gate bugging conspiracy.
The, subpoenas were sought
by the Committee for. the
‘Re-election of the Presv
dent. Following is an' ex-
cerpted text of Judge Rich-
ey’s decision:

We, then, must go to 'the
constitutional issue which is

viewed by this court, at':

least, as one of the: first
magnitude. What is involved
here is the right of the press
to gather and publish, and
that of the public to receive,
news from widespread, di-
verse and often times ‘confi-
dential sources.

Now, this record contains
numerous and persuasive af-
fidavits of prominent fig-
ures in the fourth estate or
the field of journalism
which assert unequivocably
that the enforcement of
these subpoenas would lead
to the disclosure and subse-
quent depletion of confiden-
tial news 'sources without
yvhicﬁ investigative report-
ing would be Severely, if not
totally, hampered.

The competing considera-
tion is the right of litigants
to procure ev1dence in c1v11
litigation.

Underlying that right is
the ‘basic proposition that
the:public has a right to ev-
ery man’s evidence, and that
in examining any man’s or

any ‘person’s claim of ex-

e_mption from the correla-
tive duty to testify, there is

. the primary assumption
that there is a general duty
to give what testimony one
is jcapable of giving, and
that any exemptions which
may- exist are distinetly ex-
ceptional . . .7p _This court
is of the v1ew and so ands,
that thesecases are all ex-
ceptional .

This court is of the view,
and so finds that these
cases are all exceptional on
the - basis of the facts al-
leged, and, thus, require a
special, 1f not particular,
scrutiny by the courts.

This court is well aware
that' other courts in civil
gnd criminal cases, includ-

. they have

_here,

ng the bupreme (,ourt ot
the United State’{s in a land-

mark case involving a news-
man’s testimony before a:

grand jury, have been reiuc:a
tant in the absence of a stat-‘%
ute to recognize even a qual- -

ified newsman’s privilege
from the disclosure of confi-
dential news sources.

In view of the decisions
and circumstances present
in many of the cases, I think
it will be 1nstruct1ve for all
of us to note what is not —
and I emphasize “not” —
present in the instant cases.

First-of all, these three
cases ... are not criminal
cases. And even though they
are primarily, with one ex-
ception, actions for mone-
tary damages, their impor-
tance in the eyes of this
court transcends anything
yet encountered in the an-
nals of American judicial
history.

The movants are not par—

- ties, as has been suggested

today, to these actions. But
merely been
called upon to testify and

! produce documents at an

oral deposition. The parties
on whose behalf the subpoe-
nas were issued have not
demonstrated that the testi-
mony and material sought
here go to the heart of thelr
claim .

What is ultimately in-
volved in these cases be-
tween the major political
parties . . . is the very integ-
rity of the judicial, as well
as the executive, branches
of our government and our
political processes in this
country.

For, without information
concerning the workings of
‘the government the public’s
confidence in that integrity
will inevitably suffer. This
is especially true where, as
strong  allegations
have -been made of corrup-

tion within the highest cir-
cles of government and in a |

campaign for the pr esxdenoy

. itself.

This court cannot blind it-
gelf to the possible chilling
effect the enforcement .of
these subpoenas would have
on the flow of informaiion

to the press and, thus, to the '

public.

This court stands con-
vinced that if it allows the
dlscouragement of investiga-
tive reporting into the high-

‘est levels of government,
that no amount ‘of legal
theorizing could allay the
public’s suspicions engen-

‘dered by its actions and by

the matters alléged in th1s
lawsuit . . .

Now, im »proceedlng to
fashion a remedy in the in-
stant case, the court would
recall the words of Mr. Jus-
tice Powell’s concurring
opinion in the, Branzburg v.
Hays matter, wherein he
stated, and 1 quote:

«The asserted claim of
privileggshould be judged
on its: facts by the striking

‘of a proper Balance between
the ireedom of the press !
and the obligation ofdll citi- f,
zens to give relevant testis .

mony.

“The balance of these vi- |
tal constitutional and socie- -
tal interests on a case-by- |

case basis accords with the
tried and traditional way of
adjudicating such
tions.”

Now, the court has noted :

the above constitutional:in-
terest, which, I ‘might add, is
an interest which translafes
itself in my mind into noth-
ing less than the problem of
maintaining an informed
public, capable of conduct-
ing its own affairs. . .

Against this interest must
be balanced the interest of
the parties to receive evi-
dence going to the sub-
stance of their claims. :

Yet, there has been no
showing that the alternative
sources of evidence have
been exhausted or even ap-
proached as to the possible
gleaning of facts alterna-
tively available from -the
movants herein.

Nor has there been any
positive showing of the ma-
teriality of the documents
and other materials sought
by thé supboenas. e

In the face of these con-
siderations, it appears to the
court that what is asked for
here, in effect, is for the
doors to the reporters to be
completely opened.

The scales, when Dbal-
anced, however, are heavily
weighted in favor of the mo-
vants.:

The; recognition that ‘the
movants are entitled, in my
mind, to a qualified privi-
lege from having to testify
under the circumstances of

these cases is not totally |

without legal precedent

All indicate K
Amendment values “will
weigh differently in a+ ‘eivil
case as against a cnmmal
case.

And it should be noted
that the Supreme Court, it-
self, in Branzburg declared
that, without some protec-
tion for seeking out the

news, freedom of the press

would be ev1ecerated ‘and

ql‘l‘es-

that Earst

that is an exact quote.
'This court disagrees with
%ounsel for the newsmen in

- the sense that they can; be

said to have an ‘absolute
privilege. This court be-
lieves that the holding of an
absolute privilege under the
circumstances even of this
case would be eclearly _im-
proper under the Branzburg
decision.

Now, it may be that at
some future date the parties
in this case will be able to
demonstrate to the court
that they are unable to ob-
interst in the information

- from sources other than the

movants, and that they have
a compelhng and overriding
intersts in the 1nformat1on

- thus sought.

Until that time, this court
will not require movants to
testify at the scheduled dep-
ositions or to make any of
the requested materials avail-
able to the parties..

In conclusion, the court
notes and believes that the
First. Ameéndment to the
Constitution, to the Bill of
Rights of the federal Consti-
tutién, is broader than that
suggested by counsel for- the
news media. It entitles the
public to. more than the
ng‘ht to know. It also re-
quires that any incursions
into the areas protected by
the Bill of Rights will be
given a prompt judicial in-
quiry, and, hopefully, one
that will be predicated on a
judicial decision that will
not only be sound—and this
is what I want to emphasize
—but which the public will
understand and accept . .

.The government gener-
ally, and the courts in par-
ticular, must always Stand
first in the vanguard of up-
holding the spirit, as well as
the letter, of the First"Am- .
emdment freedoms which,
of course, are among the
most precious of a citizens’
fundamental rights.

This includes recognition
of a special role for the press
as was so well expressed by
James Madison when he
said; and I quote:

“A . popular government
without popular infomation,
or the means of acquiring it,
is but a prologue to a farce
or tragedy, or perhaps
both.” Lo

The court will enter an or-
der that the subpoenas be
quashed at this time.
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