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The conviction of former
First Lieutenant William L:
Calley Jr. for mass murder
in South Vietnam was over-
turned yesterday by U.S.
District Judge J. Robert El-
liott, who ordered Calley re-
leased “‘forthwith’® from in-
carceration at Ft. Leaven-
worth, Kan.

In reversing the conviction
of the former officer, who is
the only man ever found
guilly in the slayings of a
large number of eivilians in
the hamlet of My Lai, South
Vietnam, in 1968, the judge
cited three major defectsin
Calley’s prosecution under
military law. Most promi-
nently, he cited “massive
adverse pretrial publicity.”

He also cited the denial of
the ex-lieutenant’s right to
call desired witnesses and
charges that the judge con-
tended were “improperly
drawn and illegally used.”
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DISTRICT JUDGE J. ROBERT ELLIOTT.
‘Simple justice demands that he be treatéd fairly’

Army officials decided
last night in Washington to
seek an appeal of the deci-
sion. .
'However, the Solicitor
General of the United
States, Robert H, Bork
must first approve the
Army’s wish to take the
case to the appeals court.

An Army spokesman said
the Army also wished to-
seek a stay of execution of
Judge Elliott’s order direct-
ing that Calley be released
“forthwith” from the mili-
tary prison at Leavenworth.

A spokesman said, “Cal-
ley will not be released from
confinement pending a deci-
gion on those recommenda-
tions.”

The 31-year-old Calley is
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serving a ten-year-prison
term at F't. Leavenworth for
slaughtering 22civilians
when his platoon swept
through the Vietnamese vil-
lage of My Laion March i6,
1968.

Calley was first sentenced
to life imprisonment, but the
sentence was reduced to ten
years through the military
appeals process. The ap-
peals fook 34 months, dur ing
which time Calley was con-
fined to his bachelor officer
guarters here at Ft. Ben-
ning.

When he exhausted the
military appeals route, Cal-
ley turned to the civilian
courts and Elliott, at one
point, set him free on bond.
The U.S. Court of Appeals
for the Fifth Circuit later re-
i versed Elliott on this mat-
‘ter, however, and Calley
‘was senl to Ft. Leaven-
worth.

The judge retained juris-
diction over the case, a step
that would allow his re-entry
if Calley or the Army decid-
ed on further action.

Aside from “4n appeal by
the Army, it is possible that
attorneys for Calley might
seek a reversal of hissever-
ance from the Army with
what amounted to a dishon-
orable discharge.

Elliott’s order, a 132-nage
document, was strongly crit-
ical of the military, the
press, the Congress and the
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WILLIAM CALLEY
The Army plans appeal

executive branch in their
treatment of Calley.

Most of the criticism, in 85
pages, was directed at the

intensive coverage of the My

Lai case by the news media
and at the failure of the
Army or the civilian judici-
ary to stop it. .

“Never in the history of
the military justice system,
and perhaps in the history of
American courts,” the judge
said, “‘has any accused ever
encountered such intense
and continuous prejudicial
publicity . .

The judge noted the use of
such words and phrases as
“atrocity,” “‘slaughter of
non-combatants,”” “wanton

killing” and ‘“‘barbaric act,”
in news media accounts of
the'My Lai killings. His or-
der also said that Calley had
been referred to in allega-
tions as ‘“‘a mass murderer”
and a ‘‘ghoul.”

Elliott was particularly
critical of the reporting of
accounts by eyewitnesses at
My Lai and of what he con-
sdrered prejudicial news
treatment. He mentioned,
for example, a television
network’s use of bloody
blotches on a map of Viet-
nam to identify the site of
the killings, and called this a
“blood-horror visual tech-
nique.”

The judge also criticized
the selling of photographs of
the massacre victims to
news media, notable Life
magazine, by a former
army photographer. The pic-

_tures were later used in Lal-

ley’s trial.

The military’s judicial
system made it impossible
to stop such things, even aft-
er charges were brought, El-
liott said, because no judge
was given immediate juris-
diction. Moreover, he said,
later efforts to forestall prej-
udicial publicity proved inef-
fective because of the mili-
tary’s inability to control ac-
tions of civilians.

On the matter of the

‘Army’s refusal to subpoena

witnesses the Calley defense
had requested—including
Melvin R. Laird, who was
then Secretary of Defense,
and General William C.
Westmoreland, then the

. Army chief of staff—the

judge suggested that prece-
dents at the Nuremburg war
erimes tirial had ‘“‘set the
stage for an argument that
the petitioners’ superiors
could well have been wor-
ried about their own possible
criminal responsibility as a
result of the My Lai inci-
dent.”

Elliot did not conclude
that this was the case. but
said, “it is ‘only necessary
that one be able to draw an
inference that there was
reason to believe the superi-
ors had cause for concern as
to their own status.”

On -the third point in the
reversal order, the denial of
due process, the judge found

.that the Army’s failure to be

specific in its charges
agamst Calley — by not stat-
ing the exact number of vie-
tims or their identities —
had raised the possibility of
double jeopardy, in that the
same victims might be cited
in different charges.

Elliott also ruled that the
defense had a right to ac-
cess to testimony given
about My Lai before the
House of Representatives
but that it was refused on
the ground of confidentiali-
ty. As a precedent, he noted
the court order to the White
House to divulge tapes and
documents requested by de-
fendants in the Watergate
trials.

The judge summed up by

-using the following allitera-

tive . peroration to condemn
the treatment received by
Calley:



He was pummelled and
pllored by the press.

He was taunted and
tainted by television.

He was reproached and
ridiculed by radio.
He was criticized and con-
demned by commentators.

His commander-in-chief
publicly aligned himself
with the prosecution.

His government denied
him access to evidence.

His pleas to the Depart-
ment of Justice were un-
answered.

His conviction was to he
a catharsis to cleanse.

The judge alsonoted, ““the
point is that (General Wil-
liam T.) Sherman was abso-
lutely right, not about what
he did, but about the nature
of war.

“War is hell and when we
take  a young man into the
Army and train him to kill
and train him to take orders
and send him into a strange
foreign land to follow the
flag, and he then in the wild
confusion of combat com-
mits an act which, after the
event, is made the basis of a
capital criminal charge,
simple justice demands that
he be treated fairly by the
press, by his government
and by the branch of the
service in which he served.”
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