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Letters and Statement in Attica Inquiry

THE NEW YORK TIMES, .

Following are the texts of
letters by Malcolm H. Bell,
a former special assistant
assigited to the investigation
of possible crimes arising
from the Attica prison revolt,
ead by Robert P. Patterson
Jr., an attorney for Mr. Bell,
and a statement by Anthony
G. Simonetti, a special assist-
ant attorney general who is
chief prosecutor in the At-
tica investigation. The ma-
terial deleted from Mr. Bell’s
letter makes reference. to
particular cases and persons
involved in the Attica inves-

* tigation. The deletions had al-

ready been inade when the
letter was obtained by The
New York Times:

Letter by Bell

Dear General Lefkowitz:

I hereby tender my resig-
nation as special assistant at-
torney general assigned te
the Attica investigation. My
basic reasons are that the in-
vestigation lacks integrity,
and I am no longer able to
hope that integrity will be re-
stored so-long as Anthony G.
Simonetti remains in charge.

I

The investigation has de-
veloped substantial evidence
before the supplemental grand
jury and in its files that . . .
during the retaking of the
prison on September 13, 1971,
Mr. Simonetti has répeatedly
refused to allow witnesses to
be called, questions to be

. asked, leads to be followed,

and legal and logical conclu-
sions to be utilized which
will allow a fair presentation
of these . . . cases to the jury.

The investigation has de-
veloped substantial addition-
al evidence that . . . thereby
indicating the further crimes
of . . . Mr. Simonetti has sim-
ilarly blocked the full devel-
opment of this evidence.

Moreover, Mr. Simonetti
has needlessly, prematurely,
and without justification or
particular benefit, granted im-
munity from prosecution to
two of the four leading sus-
pects in the . . . case. See Ex-
hibit A hereto. After immu-
nizing [ . . over my strong
protest as there described,
Mr. Simonetti took the even
more amazing step of immu-
nizing . . .

I

I joined Mr. Simonetti's
staff on Sept. 20, 1973. Prior
to that time my experience in
criminal law was not great,
the longest portion of my 15
years since law school hav-
ing been spent in the litiga-
tion department of Dewey,
Ballantine. Earlier this year
Mr. Simonetti made me his
chief assistant, and T had the
privilege of meeting you at
that time. Mr. Simonetti left
me in charge of the office
during his two weeks’ vaca-
tion last-April. Since the sup-
plemental grand jury was em-
paneled in May, T have pre-
sented most of the evidence
before it, insofar as I was
permitted to. I think that

close to 8,000 pages of the
about! 9,000 pages of testi-
mony reflect my work. I have
spent large amounts of my
own time on this job. ;
Commencing at the end of
last August Mr. Simonetti
suddenly switched the jury
presentation from . . . on
which I then estimated to him
that at least a month more
evidence was required, to...
which was not yet ready for
presentation. Besides creating
confusion, Mr. Simonetti in-
creasingly restricted the scope
of the questions I was al-
lowed to ask witnesses in the
jury. It was a fight, for ex-
ample, even to be allowed to
ask witnesses to the retak-
ing whether they saw any-
one shoot anyone. Later he
increasingly refused to let me
question witnesses much or at
all, leaving them to be ex-
amined superficiallv by as-
sistants  who lacked the
knowledge or the will to in-
quire fully. He himself failed
or refused (when I asked him)
to ask many pertinent gues-
tions of the witnesses he ex-
amined, most notably . . .
whom he said he was im-
munizing for the information
they could provide. He re-
fused to call many witnesses
who should have been called.
He and [special assistant at-
torney general] Edward Per-
ry, his current chief assistant,
have indicated to the jury...
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Dispute|

In October Mr. Simonetti
asked me to Jist projects for
further investigation during
the period of evaluation of
the grand jury record. As I
continued to do s0, however,
I received the, to me, un-
precedentd direction to cease
writing all- further memo-
randa for at least eight
weeks. .

Mr. Simonetti may now
claim that he has intended to
investigate fully all along,
and then go shead and do so.
If he does, that would be a
most welcome and surpris-
ing benefit from my resigna-
tion. .

Last Friday. Dec. 6 [1974]
I received information from
a man I consider reliable that
- . . presently in existence
and in the custodv of -, . .
The information. if true, is
substantively valuable and
- .. As a condition of siving
this information, the inform.
ant reauired me to agree to
nrotect his identitv even
from Mr. Simonetti. T pro-
vided Mr. Simenetti with the
information and dictated a
memorandum of it at his di-
rection. He refused to let me
nroofread the memor or re-
tain a copv. and I have not
seen it  That afternnon he
suspended me from the of-
fice.

Mr. Perrv informed me by
phohe on Saturday [Dec. 7,
19741, that my agreement to
receive the information in
full confidence violates no
law that he is aware of hut
does violate certain customs.
As an apparent afterthought,
and possible admission of the
weakness of Mr. Simonetti’s



position, Mr. Perry phoned
me on Monday afternoon to
relay Mr. Simonetti’s “direct”
oorder to me to break my
agreement and identity the
informant. All my requests to
have my position respected
have been for naught.

Meanwhile, at Mr. Perry’s
request, I had asked the in-
formant if he would release
me from my agreement of
confidentiality. On Monday
he was willing to consider
doing so if Mr. Simonetti
would be the only additicnal
person to know. Mr. Perry,
however, was only willing to
say that the “office” would
know and protect the inform-
ant’s identity. When I asked
the informant Tuesday morn-
ing if that was sufficient, he
refused to zllow even Mr.
Simonetti to know, and
signed off. I am afraid the
office has thus lost a valu-
able informant.

The main point about the
acts leading to my suspen-
sion is that they are not the
main point. My acts pre-
sented Mr. Simonetti with a
choice. He could thank me

for the information, follow it

up incisively, and encourage
.me to develop the source. Or
he could say that the infor-
mation provides a fine lead,
but don’t make an agreement
like that again even if it
blocks your access to the in-
formation. Or he could do
as he has done. I am forced
to conclude that I have vio-
lated some commitment of
Mr. Simonetti’s to eschew
important investigation at
this time. .

The inmates killed four
people and about 60 have
been indicted. Law officers
killed 39 and none have been
indicted. Was all the shoot-
ing justified? The evidence

makes it plain that it was’

not. o
The investigation to date
has done prodigious work,

The New York Times
Malcolm H. Bell, formierly
with the Attica special
prosecutor’s office, made
cover-up charge in resig-
nation letter in December.

spite the fact that many in-
dependent witnesses observed
such crimes. The enclosed
pages 427-455 from the Mc
Kay Commission report cover
testimony by National
Guardsmen and troopers
about assaults on inmates
committed after the prison
was under .control and, in
some cases, while theose as-
saulted lay wounded on
stretchers or were receiving
medical treatment. These
crimes should be relatively
easy to prove. Since -three
and_one-half years have novw
passed, the necessary identi-
fications will be far more
difficult and the likelihood
of charges being brought for
such crimes has been reduced.
The fact that the grand jury
is now scheduler to sit for
11 more weeks does not alter
this situation. :

. 3. The long delay in itself
15 50 extraordinary that I feel
that the Governor is entitled
to a full explanation and has
grounds under S$6 of the
Executive Law to appoint one
Oor more persons to investi-
gate the management and
affairs of the Attica Investi-
gation while the grand juries
are still sitting. Such a per-
son or persons should be able
to examine the records, in-
cluding the grand jury min-
utes, and interview witnesses
to determine the reason for
the extraordinarily poor rec-
ord this prosecutorial force
has made with respect to
this aspect of its duties.
Since the deputy attorney
general has a duty under
563.8 of the Executive Law

have the additional effect of

and my staff including law en

to report to the Governor i
and, if directed, to persons |
designated by the Governor,

disclosure of grand jury pra-

ceedings to such persons

should pe a part of his “offi- i
cial duties” and permitted
under $215.70 of the Penal
Law. The Governor should
also consider the alternative
possibility of taking more
direct action pursuant to S67
of the Executive  Law, since
this would more certainly

allowing his appointee access
to the grand jurors them- |,
selves. :

Whether the reasons for
the poor record of the Attica
investigation be internal to
the investigation force or ex-
ternal to it, the Governor
should be aware of those
reason so that such a trav-
esty of justice does not re-
occur.

4. My conclusions with
respect to 2 and 3 above are
reinforced by reports of a
general nature which I have
received from persons other
than the author of the report
as well as my consideration
of the report itself.

I believe my services -are
now complete. I hope you
will follow my recommenda-
tion.

- yours sincerely,
Robert P. Paterson, Jr.

Simonetti Statement

The allegations made by
Mr. Bell are entirely false
and wholly irresponsible. I
will not engage in debate or
rhetoric concerning Mr. Bell
in any form. He has brought
wholly  false accusations
against me and my office,
and I will not dignify his
bearing false witness against
me.

The Attica investigation
has been conducting invest:-
gationy  painstakingly and
fairly under my direction. ‘
Law, ethics and common !
fairness prevent me from
speaking specifically about
the case, but I assure the
public that the two grand
juries which have sat for ap-
proximately three years have
considered and continue to
date to consider every rele-
vant and material aspect of
the case as presented by me

i

forcement participation at
Attica.

Contrary to the impression
given by =~ Mr. Bell that his
criticism has been ignored,
at the direction of Attorney
General Lefkowitz and in his
company, we conferred vrith
Justice Carmen F. Ball on
Dec. 23, 1974, the Justice
presiding over the Attica In-
vestigation, and gave him a
copy of Mr. Bell’s criticisms.
On Dec. 27, 1974, Attorney
General Lefkowitz turned
over a copy of the criticism
to Governor Carey. ,




particularly as te inmate
crimes. As to crimes by law
officers, however, it is as
though Mr. Simonetti has
managed to load the bases
in every inning, nad it is
now the bottom of the ninth
and he has yet to score a
run.

After the Black Panther
shootout in Chicago, in
which only Fred Hampton
and one other were killed, a
Federal grand jury charged
the Chicago police with mis-
feasance and nonfeasance,
after the local authorities?
had failed to fault them. 1t0
was essentially - the same!
story at Kent State, where.
only four were killed. Thell
retaking of Attica dwards 5
these shootings. “Attica” re-|
mains a household word, inZ
spite of the desire of many-
that it go away. I think that
expediency as well as justice
and honor compel the Attica
investigation to do its job.
One Watergate in this dec-
ade is enough.

- I am sorry, - General, to
have to burden you with all
this. Far more is at stake,
however, than my personal
future. At stake is whether
the knowable facts of a ter-
rible tragedy will be pre-
sented or buried, whether
equal justice will apply to
inmates and law officers,
whether more law officers
will hereafter be more care-
ful whey they shoot people,
and why they keep circum-
stancs. of their shootings
from coming before juries of}
citizens afterwards.

My objectives-have been
to see that all the facts which}
are necessary for the grandg
jury’s ‘votes votes report arej
placed before it, and that®
equal justice applies to in-
mates and officers. Mr.?
Simonetti speaks of letting:
the chips fall where the
may, but since August M
Simonetti and I have ha
dozens of arguments, the nu
of which was that I wante
to put evidence before thes
jury and he wanted not to.d
His actions convince me that,
in his eyes, my objectives ar
my transgressions. o

[sxBes]

————

v

The jury investigation i
described in greater detail i
a status memorandum whic
I am now preparing, subjec
to the fallibilities of my.
memory and the absence of-
records to refer to while I
write all this away from the
office. 1 would be happy to
discuss anything that would
be helpful to you, with Mr.
Simonetti present, without
him .or both. I am available
by phone at MA-4-1579 or
203 655-9390.

In conclusion, sir, T would
like nothing better than to
complete the full investiga-
tion before the supplemental
grand. jury, and participate in
any trials thereafter. It is
now clear to me, however,
that the investigation is being
aborted, beyond my power
to help. So long as Mr. Simo-
netti remains in charge of
the supplemental grand jury
investigation, I don not be-
lieve I can be of any further
use to it.

Respectfully yours,
Marcorm C. BeLL

Letter by Patterson

March 27, 1975
Dear Mr. Gribetz:

As authorized by you on
the telephone, I, as counsel
to the author, have now re-
viewed the report on the
Attica investigation sent by
him to Governor Carey on
January 30, 1975, and should
like to advise as follows:

1. T see no purpose to be
served in  vour suggested
meeting with Attorney Gen-
cral Lefkowitz and Mr.
Simonetti to hear their ex.
planations of the varicus
points and criticisms raised
by the report. As you pointed
out, a fair evaluation of the
different points of view seem
highly unlikely" without ac-
cess to the grand jury min-
utes and other attendant ma-
terials, which I am neither
authorized to "inspect nor,
due to my position as coun-
sel, in a position te under-
take.

2. The fact remains that
three and one-half years have
passed since Attica; and al-
though the then Governor,
in superseding District At-
torney [Louis] James, in- !
structed the Deputy Attorney °
General, then Robert E,
Fischer to investigate and !
prosecute the crimes com-
mitted by and against in-
mates, not a single noninmate |
has been charged with a |
crime against an inmate de. |

— |




