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President Nixon again as--
serted yesterday that he
alone will decide which sub-
poenaed White House docu-

ments will be turned over to
defense attorneys for for-
mer White House aide John
D. Ehrlichman for possible
use as evidence during the
Ellsberg burglary trial.

Mr. Nixon’s unchanged

position that he, rather than
the courts, will judge what
is “relevant” to Ehrlich-
man’s defense sets up an-
other round this morning in
a continuing legal econfron-
tation between the Presi-
dent and U.S. Distriet Judge
Gerhard A. Gesell.
- Judge Gesell said from
the bench last Friday that
Mr. Nixon’s refusal to sim-
ply turn over all subpoe
naed documents “borders on
obstruction” of justice. The
judge then began legal pro-
ceedings, which continue to-
day, that could lead to his
holding Mr. Nixon in con-
tempt of court.

The President’s un-
changed position was made
clear yesterday in a letter
from his attorney, James D.
St. Clair to Gesell, in which
Mr. Nixon said that he
would allow only Ehrlich-
man to examine his hand-
written notes of presidential
conversations with the Pres-
ident.

Ehrlichman’s defense at-
torneys, according to the
White House plan proposed
in the letter, could be in an
adjoining room and could
confer with Ehrlichman on
specific parts of the notes as
long as he did not show
them any of the notes.

If Ehrlichman and his
lawyers then both deter-
mined that a document
should be K produced by the
President for possible use in
courts, White House lawyers
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would pass the request on to
the President for his deter-
mination of whether the ma-
terial was relevant to the
Ellsberg case. /

. The President him-
self shall determine whether
or not it is in the public in-
terest to produce the notes
for use in the trial,” St.
Clair said in the letter.

Judge Gesell set a 9:30
hearing this morning on
whether the arrangement is
acceptable to Ehrlichman’s
four-man team of attorneys.
Persons familiar with Ehr-
lichman’s defense said “it
can be assumed” the White
House proposal is unaccept-
able. .

Refusal by Ehrlichman’s
attorneys to agree to the
White House plan could
place Judge Gesell in the
position of ruling on-a con-
tempt motion filed by Ehr-
lichman’s attorneys against
persons in the White House
who failed to produce the
subpoenaed evidence.

That person, according to
testimony by presidential
counsel J. Fred Buzhardt at
a hearing before Judge Ge-
sell last Friday, is President
Nixon himself.

If such a ruling ecame
from Gesell, it would proba-
bly be in the form of a
“show cause” order, which
would require the President
to tell the court why he
should not be held in con-
tempt.

Although the pending con-
tempt motion was filed by
Ehrlichman’s attorneys, they
did so reluctantly last Fri-
day after Judge Gesell told
them the White House
refusal to turn over subpoe-
naed documents would
stand if the issue were not
pressed by either the de-
fense or the prosecution.

Ehrlichman’s attorneys
have asked that charges
against their client bé dis-
missed because of Mr. Nix-
on’s actions, a move that has
been denied at this point by
Judge Gesell. However,
Judge Gesell has also indi-
cated in the past that dis-
missal of charges is a
distinet possibility if the
defense does not eventually
have access to all evidence
to which it is entitled.
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Frank Stnckler left, and John Wilson, attorneys for John Ehrlichman, arrive at sttmct Court for hearing.

The specxal prOSecutors
office, meanwhile, has main-
tained throughout the con-
troversy that Ehrlichman’s
subpoena for all his hand-
written notes of conversa-
tions with the President is
too broad and should not be
enforced. They reiterated
that position in a legal brief
filed with the judge late yes-
terday afternoon,K in which
they suggested that Ehrlich-
man and his attorneys ac-
cept the White House offer
in yesterday’s letter from
iSt. Clair,

St. Clair said in the letter
that he reported to the Pres-
ident about the proceedings
before Judge Gesell on Fri-
day, and then listed the pro-
cedures that the President
had approved “in order that

the subject case can be tried

with fairness to the defend-
ants and to the govern-
ment.”

After the decision by
Ehrlichman and his attor-
neys that documents are rel-
evant to his defense and a
‘White House decision that

the request is valid, the
White House would, submit
the material to the judge for
his inspection as to rele-

vance, accordmg to the let-
ter. /

However, if the White

House decides that the notes
are not related to the case, a
summary will be prepared
by White House lawyers and
be submitted to the court,
the letter said.

. At.that point, though, if
the court determines that
the notes are relevant and
that the summary prepared
by the White House is not
an acceptable substitute, the
President will retain his au-
thority to withhold them, ac-
cording to the letter.

St. Clair also reiterated in
theletter that the President
‘speaflcally reaffirmed his

formal .claim of executive.
privilege on the subpoenaed

notes. -

“Surely, therefore, what

clearly is a valid formal.

claim of privilege by the
President concerning notes
of a confidential presiden-
tial conversations cannot af-
ford a basis for either a
charge of contempt of court
or obstruction of justice on
the part of the President, as
public  media has
preted your honor’s state-
ments in open court to
mean,” St. Clair said.

Gesell has made it clear

inter- -

throughout -his colloquies
with presidential. attorney
St. Clair that he believes
that the ultimate authority

in the production of -evi-
dence in a‘ criminal ftrial
rests with the court, not the
President.

Ehrlichman.. and three
other persons are charged
with conspiring to violate
the civil rights of Dr. Louis
Fielding, who was Pentagon
Papers codefendant Daniel
Ellsberg’s psychiatrist, by
breaking into his Los Ange-
les office. Ehrlichman also
is accused of one count of
lying to  EBI .agents and
three counts of lying to a
grand jury investigating the
break-in.




